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LEGAL CAUSE IN ACTIONS OF TORT. 


ROFESSOR JAMES B. THAYER has said that one office or 

problem of the courts, in laying down the law of evidence, 
is to determine when to exclude proof of facts which are really 
relevant. Do not some courts, in laying down the rule of legal 
cause, proceed upon the supposition that one problem before them 
is to determine when to exempt a tortfeasor from liability for 
effects which were in reality caused by his tort? 


Assume that the conduct of the defendant, either in the form of 
commission or of omission, was wrongful in law as against the 
plaintiff. 

Assume also ‘that the plaintiff has suffered damage of a kind 
which the law will notice and will afford redress for. 

Then the problem is, whether the court will regard the defend- 
ant’s conduct as the cause, in the legal sense, of the damage to 
the plaintiff, and will hold the defendant liable for such damage.? 

This problem may be subdivided as follows: 


1. Was defendant’s tort in fact the cause of plaintiff’s damage ? 
2. If so, is there any arbitrary rule of law absolving defendant from 





1 See Thayer, Preliminary Treatise on Evidence at the Common Law, 1, 4, 180, 
264, 265, 266. 

2 “Tt is no ground of action that one person has done a wrong and another has suf- 
fered an injury, unless the latter is a product of the former. To sustain a suit, the 
two must be cause and effect.” Bishop, Non-Contract Law, § 37. 
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liability for all, or any part of, the damage of which his tortious conduct 
was in fact the cause ? 


The question is not what philosophers or logicians will say is 
the cause. The question is what the courts will regard as the 
cause. 

As to what is the cause of an event, philosophers and logicians 
may differ from jurists.* John Stuart Mill, in his work on Logic,‘ 
says, in substance, that the cause of an event is the sum of all the 
antecedents, and that we have no right to single out one ante- 
cedent and call that the cause. Whether from the standpoint of 
philosophy or logic Mr. Mill is right is a question which it does 
not concern us here to discuss. His view cannot be adopted as a 
working rule by courts. On that view no tortfeasor would be re- 
garded as the cause of any damage. The practical question for a 
jurist is whether the tortious conduct of any human being has 
had such an operation in subjecting a plaintiff to damage as to 
make it just that the tortfeasor should be held liable to compensate 
the plaintiff. 


“The lawyer cannot afford to adventure himself with philosophers 
in the logical and metaphysical controversies that beset the idea of 
cause,” 5 


If, for practical legal purposes, we reject the philosophic view 
_of causation, and instead adopt the juristic view, it follows that 
the defendant’s tort, in order to be regarded as the legal cause of 
the damage, need not be the sole cause, need not be the only causa- 
tive antecedent.6 Whether defendant’s tort must be the predomi- 
nant antecedent is a question to be considered later. : 

How shall the law define the term “‘legal cause” as used in refer- 
ence to actions of tort? What is the legal test of the existence of 
causal relation ? ' 





3“. . . the proximate cause of the law is not the proximate cause of the logician. 
. . -”’ See Henshaw, J., in Merrill ». Los Angeles Gas, etc. Co., 158 Cal. 499, 503, 
111 Pac. 534, 536 (1910). 

* Mill, Logic, 9 Eng. ed., 378-383. 

5 Pollock, Torts, 6 ed., 36. Cf. 1 Sutherland, Damages, 3 ed., § 16. 

The difference between the philosopher and the jurist is well brought out in 

4 Am. L. Rev. 211-214, by Mr. N. St. John Green, who was amply competent to 
view the subject from both standpoints. Cf. Prof. Bingham, 9 Col. L. Rev. 34, 35. 

6 For the construction given to the words “the direct and sole cause” in a policy 
of insurance, see Mardorf v. Accident Ins. Co., [1903] 1 K. B. 584. 
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As to these questions there is a remarkable conflict of authority. 
Several definitions or tests have some support, but there are strong 
reasons for holding that no one of them can be universally applied 
with satisfactory results. One or two of them may not even pur- 
port to cover all cases. Others may work justice in many cases 
but not in all.” 

If, however, these tests are all rejected, the question comes, 
what shall be substituted. The answer given by some able jurists 
sounds like a counsel of despair. They appear to think that it is 
impossible to state a test. If this is so, it might seem to some 
lawyers undesirable to criticize and discard the tests hitherto 
commonly adopted. A bad test, consistently applied, would seem 
to some lawyers better than no test at all. General uncertainty 
might be thought a greater evil than the certainty of occasional 
injustice. It is often unadvisable to destroy a defective edifice 
until we are prepared to construct a better building in its place. 
Now we frankly admit that any test which we may hereafter sug- 
gest cannot be regarded as a finality, as an ultimate solution of all 
difficulties, as the last word to be uttered on the subject. At the 
utmost, it will be only a rough approximation to correctness, and 
it will be open to plausible objection on the ground of vagueness 
and indefiniteness. “But it is believed possible to enunciate a general 
rule which, while open to some criticism, is less objectionable than 
any of the tests which have hitherto receivéd strong support. Hence 
it seems expedient to consider the objections to these former tests. 

As to tests or rules of causation which have hitherto been ad- 
vocated, the present discussion will be concerned principally with 
the alleged rules which would make causal relation depend upon 
the probability or improbability of a certain result, i. e., rules which 
would make the probability or improbability of a result the test 
- of causal relation between \the commission of defendant’s tort and 
‘the happening of that result. It is to the consideration of these 
alleged tests that much of otr space will be devoted. 





7 “Tt is sometimes necessary in applying legal rules to do injustice to individuals ; 
but where a rule [an alleged rule] of unwritten law is doubtful, the fact that its appli- 
cation is likely frequently to do injustice is a weighty argument against its existence. 
It becomes then necessary to showin its support either that it is upheld by precedents 
too many and clear to be questioned, or that on the whole it does conduce to justice 
and that it is not practicable to define or limit it in such a way as to avoid the hard- 
ship.” Terry, Leading Principles of Anglo-American Law, § 354, Pp. 351- 
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But it seems desirable first to consider briefly other tests or rules 
which have been suggested; and see what, if any, objections can 
be urged against each of them. 


The test or rule which is quoted in the law books more frequently 
than any other is what is called ‘Lord Bacon’s maxim,” accom- 
panied by his comment thereon: 


“In jure non remota causa, sed proxima, spectatur.” 

“Tt were infinite for the law to judge the causes of causes, and their 
impulsions one of another; therefore it contenteth itself with the im- 
mediate cause; and judgeth of acts by that, without looking to any 
further degree.” ® 


This maxim, with its gloss, is frequently cited as ‘‘an all-sufficient 
statement of the reasons for every decision upon a question of legal 
cause.” Indeed the expression ‘‘proximate cause” is generally 
used instead of “ legal cause,” and it is often under the former head 
that one must look in digests for authorities on causation. 

This use of the maxim as a universal solvent of difficulties has 
been productive of infinite confusion and error. Taking the words 
in their natural signification, the maxim is not a correct statement 
of the law.® Taken literally, the maxim would be understood as 
implying that the antecedent which is nearest in space or time is 
invariably to be regarded as the legal cause; and it might also be 
understood as putting material antecedents, forces of nature, on 
an equal footing with voluntary and responsible human actors. 
But it is a mistake to suppose that contiguity in space or nearness 
in time are legal tests of the existence of causal relation. No doubt 
these elements are often important to be considered in determining 
the question of fact as to the existence of such relation; but lack 
of contiguity or nearness would not, as matter of law, conclusively 
establish that the defendant’s tort was not the cause of the damage.” 

Bacon’s language has repeatedly been criticized. 





8 Bacon’s Maxinis of the Law, Regula I. 

® See, however, Professor Beale’s “true reading of this maxim.” 9 Harv. L. Rev. 
80, 81. 

10 Of course a defendant is not exonerated from liability for consequences merely 
because they are postponed. If a certain effect is traceable to the original injury, the 
author of that injury may be liable although the effect did not appear until after a 
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“*Remoteness’ again is an utterly misleading and illogical term. 
It comes from the hazy and incorrect maxim, ‘im jure proxima causa, 


‘non remota, spectatur,’ as elaborated by Sir Francis Bacon (Maxims 


of Law, Reg. I), in his continually quoted, but ridiculously unscientific 
comment, ‘it were infinite to consider the impulsions of causes one 
upon another,’ etc. It is just this which the law has to consider. It is 
not a question of remoteness and proximity, but of causation or non- 
causation.” 1 oii 

“|. . proximate cause .as a term to indicate the relation of legal 
cause and effect is a misnomer.” ” 

“With reference to this maxim, nothing could be more mislcading 
than to take it in its plain, primary sense; in that sense the law as often 
regards the ‘remote’ and disregards the ‘proximate’ cause, as it does 
the contrary.” ¥ 

“Tf taken in what was apparently its original and literal meaning, 
that in case of doubt to which of two causes an injury or loss is to be 
assigned, you are to attribute it to that nearest in time or space, or which 
was in activity at the moment of the consummation of the injury or 
loss, the maxim is not only logically unsound, but opposed to the general 
current of the authorities. .... the reasonable inquiry, I submit, is not 
which is nearest in place or time, but whether one is not the efficient, 
producing cause, and the others but incidental.” 

There is no “general test” of proximateness or remoteness. The 
terms are “ always ambiguous.” ® 

“Tt is certainly true that the court which follows strictly and without 
expansion the maxim causa proxima, non remota, spectatur, will go so far 
astray as to be unable to deal out justice to deserving suitors.” It is 
the duty of the court “to ascertain and .give effect to the spirit of the 
principle which the maxim dimly indicates but does not fully express.” 





considerable interval. See Bishop v. St. Paul City Ry., 48 Minn. 26, 50 N. W. 927 
(1892), where plaintiff’s paralysis, which did not develop until seven months after 
the accident, was found to have been caused by defendant’s tort. See Alvey, C. J., 
in Sloan ». Edwards, 61 Md. 89, 99 (1883); 36 Am. St. Rep. 828, note; Purcell ». 
Lauer, 14 N. Y. App. Div. 33, 43 N. Y. Supp. 988 (1897). 

1 Bower, Code of the Law of Actionable Defamation, 315. 

#2 y Street, Foundations of Legal Liability, 122. 

% Bigelow on Torts, 7 ed., § 98. 

4 Thomas, J., dissenting opinion in Marble ». Worcester, 4 Gray (Mass.) 395, 406 
(1855). See also Powers, J.,in Marsh ». Great Northern Paper Co., 101 Me. 489, 502, 
64 Atl. 844, 850 (1906); Marshall, J., in Deisenrieter ». Kraus-Merkel Melting Co., 97 
Wis. 279, 284-285, 72 N. W. 735, 737 (1897); 1 Sedgwick, Damages, 9 ed., § 111 d. 

% 1 Sedgwick, Damages, 9 ed., §§ 111 0, 112. 

16 Elliott, J., in Louisville, etc. Ry. Co. v. Nitsche, 126 Ind. 229, 238, 26 N. E. 51, © 
54 (1890). 
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“  . . the word ‘proximate’ is unfortunately used, and seems often to 
mislead the inquirer, and to produce misapprehension of the real rule of 
law. That which is the actual cause of the loss, whether operating directly, 
or by putting intervening agencies — the operation of which could not 
be reasonably avoided — in motion, by which the loss is produced, is 
the cause to which such loss should be attributed.” !” 

“Tt [Bacon’s Maxim] is not intended to apply to a cause remote as 
regards distance, or remote in point of time, for so long as the loss is in 
the sequence of the antecedent, without other independent codperating 
cause, neither distance nor time can affect the question.” '* 

“The expression, indeed, remoteness is calculated to mislead, since 
a man may be held the cause of, and liable for, damage which may be a 
very remote consequence of his conduct, provided there be no inter- 
mediate cause to which it can be more properly referred.” 


Another alleged test of the existence of causal relation is one 
which is occasionally found in instructions to juries, but is not 
likely to be sustained in a well-considered opinion of an appellate 
court. It is sometimes called “The But for Rule” or “But for 
which Rule,” and sometimes “‘The Causa sine qua non Rule.” 





17 Martin, C. J., in Brady v. Northwestern Ins. Co., 11 Mich. 425, 445 (1863). 

18 Guthrie Smith, Damages, 380. 

19 Dicey, Parties, 411. 

As to the general subject, see also 4 Am. L. Rev. 210, 214; 9 Col. L. Rev. 144, note 
20; 15 Harv. L. Rev. 542-543; Terry, Leading Principles of Anglo-American Law, 
§ 542; 33 Can. L. J. 713, 714; Willard, Law of Personal Rights, 235. 

Various words and phrases used in reference to causation are criticised by Mr. Green 
ini the following passage in 8 Am. L. Rev. 518-519: 

“Tt is said that a recovery can be had for ‘certain but not for uncertain damage’; 
for ‘the proximate and natural consequences of the act complained of, but not for 
remote or consequential loss,’ that ‘the damage must arise naturally’; that ‘it must 
be the fair, legal, and natural result of the act’; or, as Mr. Greenleaf expresses it 
(2 Greenl. Ev. 210), ‘the damage to be recovered must always be the natural and 
proximate consequence of the act complained of.’” 

“Now all these expressions are vague : they mean little ; and in the majority of 
instances in which they are employed they probably mean nothing. No person who 
uses one of them, if asked what he means by it, can give a well-defined explanation. 
Such sentences are not a solution of a difficulty; they are stereotyped forms for gliding 
over a difficulty without explaining it. When a court say this damage is remote, it 
does not flow naturally, it is not proximate; all they mean, and all they can mean, is 
that under all the circumstances they think the plaintiff should not recover. They 
did not arrive at the conclusion of themselves by reasoning with those phrases, and by 
making use of them in their decision they do not render that decision clearer to others. 
The employment of such phrases has never solved one single difficulty. . . .” 
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| This test or rule affirms that the defendant’s tort is the legal 
cause of the plaintiff’s damage if, but for the commission of de- 
fendant’s tort, the damage would not have happened. 

If this statement is turned round and put in a negative form, it 
can generally be applied as a test of what is mot the cause of an 
event. 7 

Generally speaking, a defendant is not liable, unless it be true 
that, but for his tortious act, the damage would not have happened. 
A defendant’s tort cannot generally be considered the legal cause 
of plaintiff’s damage, if that damage would have occurred just the 
same even though defendant’s tort had never been committed.” 

But it is a mistake to apply the “but for” rule affirmatively, 
as constituting a sole sufficient test of causation, as was done in 
the charge to the jury in Gilman v. Noyes.” 

The “but for” requirement is generally one of the indispensable 
elements to make out legal cause. But it is not the only requisite 
element; it is not per se an all-sufficient element. The fact that 
the damage would not have happened, “but for” the commission 
of the defendant’s tort, does not invariably justify the conclusion _ 
that the tort was the cause, in the legal sense, of the damage. At 
the present day, a causa sine qua non is not regarded as being neces- 
sarily the causa causans.“ There is no absolute rule that defendant 
is the legal cause if there is a tortious act of his amywhere in the 
chain of antecedents, no matter how far back. The defendant’s 
tort must be distinctly traceable as one of the substantial efficient 
antecedents; as having had a substantial share in subjecting plain- 
tiff to the damage. A tort very remote in time or space may have 
practically spent its force and may not have been potentially oper- 





20 See Sowles v. Moore, 65 Vt. 322, 26 Atl. 629 (1893). The only exception we can 
think of is where two or more tortious causes are simultaneously operating, each 
being independent of the other, and each being alone sufficient to produce the dam- 
aging result; ¢. g., X. and Y., each acting independently of the other, simultaneously 
shoot at B., and each hit him in a vital spot. B. is instantly killed; and each shot 
alone was sufficient to produce death. X. could not escape on the plea that the death 
would have resulted just the same if his tort had never been committed. See Watson, 
Damages for Personal Injuries, §§ 60-64, and § 43. See also Corey v. Havener, 182 
Mass. 250, 65 N. E. 69 (1902). 

at 57 N. H. 627 (1876). 

2 See Ladd, J., Gilman v. Noyes, 57 N. H. 627, 631-632 (1876). ‘The primitive 
conception of a sufficient legal cause was a causa sine qua non.” Professor Bohlen in 
21 Harv. L. REv. 234-235. At an early day the “but for” rule prevailed. 2 Pollock 
& Maitland, History of the Common Law, 2 ed., 470. 
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ative at the time of the harm; or its effect may have been infini- . 
tesimal.* To constitute the tortious conduct of a defendant the 
legal cause of the damage suffered by the plaintiff, ‘‘its connection 
must be something more than one of a series of antecedent events 
without which the injury would not have happened.” * 

Probably there are cases where no injustice would result, if the 
“but for” rule was given to the jury as the sole test of causative 
relation. Judge Ladd, whose opinion is always entitled to con- 
sideration, seems to have thought that Gilman v. Noyes was a case 
of this class. But Judge Ladd, in the same opinion, explicitly 
denied that the “but for” rule could be universally applied as the 
sole test in determining the existence of causal relation.” 


Another alleged test of the existence of causal relation is based 
upon the distinction between a cause and a condition. 

But although we may reject Mr. Mill’s view — that we have 
no right to give the name of cause to any one out of a number 
of antecedent conditions?’ — still the alleged distinction does not 
solve the question of the existence of causal relation. It is simply 
a restatement of the original problem in a different form of words. 


“The distinction between cause and condition would be valuable, if 
there were any definite standard for determining what is a cause and 
what is a condition. The only standard by which this can be deter- 





% It “has so far expended itself, that its influence in producing the injury is too 
minute for the law’s notice.” Bishop, Non-Contract Law, §§ 41, 44. And see 9 Harv. 
L. REv. 84, 85. 

* Hart, J., Pittsburgh Reduction Co. v. Horton, 87 Ark. 576, 577, 113 S. W. 647, 
648 (1908); Schoultz ». Eckhardt Mfg. Co., 112 La. 568, 36 So. 593 (1904); Gilman 
v. Noyes, 57 N. H. 627 (1876); Lord Dunedin, in Dunnigan v. Cavan & Lind 
Mfg. Co., 48 Scot. L. R. 459, 461 (1911). 

% In Palmer v. Concord, 48 N. H. 211 (1868) the court practically held that the 
legislature intended to give this definition to the word “caused,” as used in a certain 
statute. 

% It is a mistake to regard the “but for” theory as exactly equivalent to the “theory 
of the logicians,” as stated by Mill. It would seem that the theory of the logicians 
would render nobody liable. Mill says that all antecedents are equally causes, or 
rather parts of the cause (the cause being the sum of all the antecedents), and that 
we have no right to single out any one of them and call it the cause. The “but for” 
theory adopts Mill’s premise; that all antecedents are, in one sense, causes; but, un- 
like Mill, says that plaintiff may single out any one tortious human antecedent and 
hold him liable. 

* Mill, Logic, 9 Eng. ed., 378-383. 
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mined is the same as that which determines a proximate from a remote 
cause; ... Accordingly, ‘condition’ or ‘occasion,’ while affording a 
convenient verbal distinction, is, in use, likely to mislead thinkers into 
a conviction that they have something which they have not.” 8 

Pollock says: “. . . the contrast of ‘cause’ and ‘condition’ is 
dangerous to refine upon; . . .” ” 


There is an alleged rule, known as the “Last (or Nearest) Wrong- 
doer Rule,” of which Dr. Wharton is an especial advocate.*® 

This rule is, in substance, as follows: 

The legal cause is the last (or nearest) culpable human actor to 
be found in the chain of antecedents; 7.¢., the one acting last 
before, or nearest to, the happening of the damage to plaintiff. 

This rule is sometimes propounded, not as a supplement to the 
rule of liability for probable consequences; but as furnishing, per 
se, a complete and all-sufficient doctrine of legal cause. 

Taking this rule literally, the test under it would be to trace 
back the links in the chain of antecedents, until we come to a 
wrongful act of a responsible human being; to the last or near- 
est wrongful act of a free human agent. The person doing that 
act is the legal cause, (and semble is responsible even though the 
result could not have reasonably been anticipated). 

The above rule is a good working rule to apply in a hurry. In 
a great majority of cases it gives the correct result. But it will 
_ not always do so. 


1.. The last wrongdoer is not always liable as the legal cause of the 
damage. 

2. Moreover, the last wrongdoer, if himself liable, is not necessarily 
the only party liable. An earlier wrongdoer may sometimes be suable 
at the election of plaintiff. 





28 y Jaggard, Torts, 64. 

29 Pollock, Torts, 8 ed., 464, note/. See also 9 Col. L. Rev. 144, note 23. 

30 See Wharton, Negligence, 1 ed., Appendix, bottom paging 823, ef seq., also in 
text, §§ 85-99, and 134-145. 

81 See Mr. Green’s criticism of the phrase “chain of causation,’ 4 Am. L. Rev. 211, 
212. 

% See Watson, Damages for Personal Injuries, § 74. When the damage results 
from the simultaneous concurrent acts of two independent wrongdoers, neither 
could escape on the ground that he was not the last wrongdoer. 
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As to the first point: 

If the fault of the nearest wrongdoer is a very remote link in the 
chain of antecedents, he may not always be considered the legal 
cause of the damage. The force which he set in motion may be 
regarded as having become exhausted before the happening of the 
damage. It may no longer have been potentially operative at the 
time when the damage occurred; or its effect then may have been 
infinitesimal. It may have “so far expended itself, that its influence 
in producing the injury is too minute for the law’s notice.” * The 
defendant’s tort, in order to constitute it a legal cause, must be 
distinctly traceable as one of the substantial efficient antecedents; 
as having had a substantial share in subjecting plaintiff to the 
damage. 

This idea is expressed by Professor Beale in the following words: 


“One at least of the factors of the act of injury must in a fair sense 
be due to the defendant. If the force he set in motion has become, so 
to speak, merged in the general forces which surround us, or in the 
language of Bishop has ‘exhausted itself’ like a spent cartridge, it can 
be followed no further. Any later combination of circumstances to which 
it may contribute in some degree i is too remote from the defendant to 
be chargeable to him.” 

“Conceivably, of course, we might resolve every act of injury into 
its ultimate human forces, and charge each person who had set one of 
these forces in motion with his share of the act of injury. This would 
take us back to Adam in every case. Human knowledge is too small 
to perform such a task with justice, and time too short for the deter- 
mination by this method of a single case. For their own protection, 
and for the security of the public at large, the courts refuse to go so far; 
beyond a certain point the operation of a force is called remote, and 
is disregarded.” * 


As to the second point (the possible liability of an earlier wrong- 
doer). 

Suppose that there are two tortious human actors, A. and B., in 
the chain of antecedents, not acting in concert; that A.’s tort began 
earlier; and that B.’s tort, which began later, immediately pre- 
ceded the happening of the damage to the innocent plaintiff and 





% See Bishop, Non-Contract Law, §§ 41 and 44, and 2 Bishop, New Criminal Law, 
§ 637. 
* 9 Harv. L. Rev. 84-85, and 85, note 2. 
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was the only force in active motion at the time of the damage. 
Is B. liable? Can the innocent plaintiff, in any conceivable case, 
have a right to sue A.?* 

If B.’s tort had a substantial share in bringing about the damage, 
B., of course, cannot be exonerated on the ground that his tort was, 
in one sense, “‘caused” by the earlier tort of A. 

But because B. is liable, it does not necessarily follow that A. is 
exonerated. By the decided weight of authority, A. would be liable 
if he foresaw,** or ought to have foreseen, the commission of B.’s tort, 
and the resultant damage, as a not unlikely consequence of his 
earlier tort. This subject will be more fully considered later under 
the general head of liability for probable consequences. And still 
later, in discussing the alleged rule of non-liability for improbable 
consequences, we may advert to the question whether A. may not 
sometimes be liable, even though the commission of B.’s tort was 
not a consequence to have been anticipated.*’ 





% In many cases it is not correct to speak of A. and B. as “successive” wrongdoers, 
nor to call A. “the earlier” or B. “the later” wrongdoer. See Clerk & Lindsell, Torts, 
5 ed., 519, 522. But for present purposes we here adopt the popular phraseology, 
and use the words “earlier” and “later”; although A.’s tort, in its effect, may have 
continued down to the moment of the damage just as much as B.’s tort. 

% Tf A., when committing his tort, foresees the probability that his tort will induce 
B. to do tortious damage to X., he is, from one point of view, more guilty than B. A. 
has done an act which he knew was calculated ultimately to bring harm to X., and 
also mediately to induce B. to do an unlawful act, whereby B. would incur liability. 
Why should A., who contemplates the likelihood of causing harm to two parties, X. and 
B., be excused when B., who contemplates harm to only one party, X., is held liable ? 

37 What has been said concerns the question of causation when arising in litigation 
between an innocent plaintiff and one of two independent wrongdoers. But it should be 
carefully noted that, in a controversy between two negligent wrongdoers, courts are 
inclined to adopt an exceptional rule of legal cause ; differing from the ordinary rule 
of legal cause which is applie1 in a suit by an innocent third party against either of 
said wrongdoers. The term “proximate cause” or “legal cause” is not used in pre- 
cisely the same sense in fixing defendant’s liability to an entirely innocent plaintiff and 
in fixing a negligent plaintiff’s disability to sue a negligent defendant. (This language 
is based on a statement in Pollock, Torts, 8 ed., 464. See also Fitzgibbons, L. J., in 
Devlin v. Belfast Corporation, [1907] 2 I. R. 437, 457.) Acts of negligence on the part 
of A. and of B., which would be considered simultaneous (concurrent) in a suit brought 
against either of them by an innocent third person such as X., are sometimes in a con- 
troversy between A. and B. themselves considered not as simultaneous but as suc- 
cessive. One act is considered as ending before the other began ; although logically 
(see Clark & Lindsell, Torts, 5 ed., 519) the negligence of the “earlier” actor continued 
down to the moment of the damage. If the negligence of the plaintiff, A., has ceased 
to operate actively ; and the negligence of the defendant B. began to operate later and 
was in active motion at.the time of the damage ; then, as between these two negligent 
parties, A. and B., the negligence of the defendant, B., may be treated as the sole cause 
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We come now to what is sometimes termed ‘The Probable Con- 
sequence Rule.” 

This really involves two rules. 

The alleged rule, expressed in a single sentence, is that, so far 
as the question of causation is concerned, a wrongdoer is liable 
for probable consequences only. 

This statement affirms, in effect, two propositions, which are 
entirely independent of each other.*® 


1. That if a consequence which actually resulted from defendant’s 
tort was a probable consequence, then defendant cannot escape liability 
on the ground that his tort was not the legal cause. 

2. That if a consequence which actually resulted from defendant’s 
tort was an improbable consequence, then defendant is exonerated on 
the ground that his tort was not the legal cause. 


The first, or affirmative, proposition is sustained in the great 
majority of cases. 

The second, or negative, proposition is the subject of much 
controversy.*® 

These two alleged rules deserve separate and careful consideration. 

The first alleged rule may be stated more fully as follows: 


Whether a wrongdoer is or is not liable for improbable consequences, 
he must at least be liable, so far as the question of causation is concerned, 
for all probable consequences.” 





of the damage ; and hence the action of the plaintiff A. against B. is not barred by 
contributory negligence. x 

But see the following criticism of the view last stated : “The above statements, 
moreover, are open to the objection that they seem to imply that, in the cases to which 
thé qualification applies, there is a succession of negligences in point of time and 
that the party last negligent is the party really responsible ; but it may be observed 
that if a man places his person or property in a position of danger, or establishes a 
state of things which is or may be dangerous to others, his negligence in so creating 
a source of danger to himself or others continues so long as that source of danger re- 
mains unremedied, that is to say, continues down to the very moment of the accident.” 
Clerk & Lindsell, Torts, 5 ed., 519. 

88 Sometimes it is erroneously implied that the second proposition is a necessary 
deduction from, or accompaniment of, the first. 

89 “The criticisms of the rule apply rather to its alleged restrictive effect than to its 
affirmative form.” It is sometimes “denied that liability should be confined” to prob- 
able consequences. Watson, Damages for Personal Injuries, 175. 

# Under any reasonable interpretation, the term “probable consequences” excludes 
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Before trying to get at the exact meaning of the word “probable” 
in this connection, we must give a brief consideration to the com- 
pound phrase “‘probable and natural.” 

It is not unusual to say that a wrongdoer is liable for all probable 
and natural consequences.” 

If ‘“‘natural” is here used in the common, but not literally ac- 
curate, sense of ‘‘probable,”’ then the phrase “liable for all probable 
and natural consequences” is tautological. If “probable” is taken 
to mean “foreseeable as not unlikely to occur,” and “natural” is 
construed in its more literal signification, as meaning “occurring 
in the ordinary course of nature,” then the addition of the req- 
uisite of naturalness to the requisite of probability might some- 
times unjustly absolve a wrongdoer. In the great majority of 
instances the addition would make no difference. Generally if 
a result occurs which was probable, it occurs “in the ordinary 
course of nature.” But it is conceivable that a wrongdoer may 
have foreseen, or ought to have foreseen, that there was likely to 
be an extraordinary departure from the usual course of nature. 
Indeed in some cases such an extraordinary departure is in actual . 
and visible progress at the moment of his committing the tort. 
In such instances, a wrongdoer cannot claim to be exempted from 
liability for a probable consequence, merely because it did not 
occur in the ordinary course of nature. 

Confusion is sometimes occasioned by lumping together ‘“‘prob- 
able” and “natural” and treating them as synonymous words. 
Thus in Hill v. Winsor,” Colt, J., after saying that the probability 
that injury in some form would be caused by defendant’s act “‘con- 
stitutes negligence, and it is not necessary that injury in the precise 
form in which it in fact resulted should have been foreseen,” 
added: “It is enough that it now appears to have been a natural 
and probable consequence.” 

Upon this statement Professor Bohlen makes the following 
criticism: 





the requisite that the consequences must have been the necessary or inevitable result 
of the defendant’s tort. See Watson, Damages for Personal Injuries, § 36. 

“ For various forms of expressing the meaning intended to be conveyed by the 
phrase “probable and natural consequences,” see 36 Am. St. Rep. 809, note; Gaines, 
C. J., in Texas & Pacific Ry. Co. », Bigham, 90 Tex. 223, 225, 38 S. W. 162, 163 (1896). 
As to “natural” see 1 Sedgwick, Damages, 9 ed., § 138. 

@ 118 Mass. 251, 259 (1875). 
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“Ts it not a contradiction in terms to say that a thing so improb- 
able that it could not be reasonably foreseen may become probable 
afterwards, because it does occur? It is natural, if it occurred in 
the ordinary course of nature, animate and inanimate, but it is not 
probable, unless it could have in advance been predicted as likely to 
occur.” * 


What is the exact meaning of the word “‘probable” as used in 
the alleged rule, i. ¢., the rule that a wrongdoer is at least liable 
for all probable consequences. 

We submit that the word “ probable,”’ when used in laying down 
a test of duty to use care or when used in the alleged rules affirming 
or restricting liability for the consequences of a tort, does not carry 
the full meaning belonging to it when used in charging a jury as 
to the quantum of proof. When the judge tells the jury that the 
plaintiff must satisfy them that the existence of an alleged fact is 
probable (that a certain proposition is probably true), he means 
that the jury must find that the chances (the balance of proba- 
bilities) are in favor of the existence of the disputed fact. If the 
jury find that the chances in favor of its existence are only three 
out of six (and a fortiori if only three out of seven), they must find 
against the party upon whom the burden of proof rests. But if 
the chances of harm resulting to plaintiff, in case certain precautions 
are not taken by defendant, are three out of seven, the jury would 
often be justified in finding the defendant negligent if he could 
have taken those precautions and failed to do so. So when the 
question is one of causal relation it is a mistake to use language “ 
implying that a consequence in order to be “probable” must be 
“fone that is more likely to follow its supposed cause than it is to 
fail to follow it.” “Probable,” both in testing the duty to use 
care and in the alleged rule as to causation, does not mean “more 


- likely than not,” but rather “not unlikely”; or, more definitely, 


‘such a chance of harm as would induce a prudent man not to run 
the risk; such a chance of harmful result that a prudent man would 
foresee an appreciable risk that some harm would happen.” Mr. 
Watson substitutes “possible of occurrence” for the phrase “‘likely 





# 40 Am. L. Reg. N. s. 85. 

“ See such language in Cole ». German Savings & Loan Soc., 124 Fed. 113, 115 
(1903). 

® See 33 Can. L. J. 717. 
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to occur.” Shearman & Redfield use the words “reasonably pos- 
sible” instead of “probable.” “ 
Other suggestions have been made: 


“Not so unnatural and so unlikely to happen that, in the opinion 
of a reasonable fair-minded man, it would be unjust to impose responsi- 
bility upon the defendant.” 4 

“Not surprising in the light of average human experience.” “ 

“Probable,’ as used in this connection, is a word of very indefi- 
nite import. Its range does not end where the chances of occurrence 
and non-occurrence are equal, but merges intangibly into the merely 
possible.” 4° 

“There is an infinity of intermedials between impossibility and 
certainty. To pass from one to the other, the probability may vary by 
an infinite number of gradations; and among a hundred assertions there 
are not perhaps two which represent the same degree of probability.” © 

The term “certainty” can mean nothing more than “a very high 
degree of probability.” © 

“Furthermore, ‘probable’ consequences include not only those con- 
crete contingencies that are likely to happen, but also those not indi- 
vidually ‘probable,’ but belonging to a sort of which one or another, in 
the alternative, may be expected.” ™ 

“Damage may be very improbable in itself, and yet be only one of 
a large number of alternative forms of damage, one or other of which 
is certain or likely to happen; and in such a case all of these alternatives, 
by reason of the fact that they are alternatives, are sufficiently natural 
and probable to be a ground of liability. If I throw a stone into a crowd 
of a thousand persons, the chances are a thousand to one against hitting 
any particular individual, yet, in an action brought by one whom I 
did hit, I could not raise the defense of remoteness of damage.” 


If the foregoing views are correct, a meaning which is too narrow 
has sometimes been given to the word “probable” when used in 
this connection. Giving greater effect (a wider scope) to the word 
“probable” in the affirmative rule, that a wrongdoer is liable at 





Watson, Damages for Personal Injuries, § 33; 1 Shearman & Redfield, Negligence, 
5 ed., 28. 

47 33 Can. L. J. 717. 

48 9 Col. L. Rev. 139. # 9 Col. L. Rev. 139. 

59 Quetelet, Theory of Probabilities, Eng. ed. of 1849, 3. 

51 See De Morgan, Essay on Probabilities, London ed. of 1838, 5. 

8 Professor Bingham in 9 Col. L. Rev. 139, 140. 

8 Salmond, Torts, 2 ed., 109-110. 
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least for all probable consequences, will result in correspondingly 
lessening the scope and effect of the word “improbable” in the 
negative rule, that a wrongdoer is not liable for improbable 


‘consequences. 


The rule that a wrongdoer is liable at least for all probable con- 
sequences has been sustained in the great majority of cases. 

What, if any, exceptions have been claimed or allowed ? 

The New York courts made an arbitrary exception in case of 
the spread of fire. They said that there can be recovery only for 
the burning of the first building ignited; it makes no difference 
that the burning of the second building was a probable consequence 
of the burning of the first.” 

This view is unsustainable on principle; and is opposed to an 
overwhelming weight of authority. 


It has been claimed that the rule — that a wrongdoer is liable 
for all probable consequences — does not apply to cases where a 
human actor (a third person) has intervened after the commence- 
ment of defendant’s tortious act and before the happening of the 
damage to the plaintiff, and where the damage would not have 
occurred but for the intervention of such third person. Assuming 
even that the intervention of the third person could have been fore- 
seen as a probable consequence of the defendant’s tort, still it is 
contended that the defendant is not liable. 

If the conduct of the intervener (the third person) was innocent, 
then his foreseeable non-tortious intervention does not necessarily 
absolve the defendant, who is, ex hypothesi, the only wrongdoer 
in the chain of antecedents. Innocent and foreseeable human 
intervention does not necessarily break the causal connection 
between defendant’s tort and plaintiff’s damage.™ 





5 Ryan v. New York Central R. Co., 35 N. Y. 210 (1866), somewhat modified in 
Hoffman ». King, 160 N. Y. 618, 630, 55 N. E. 401, 404 (1899). 

§ See Hoyt v. Jeffers, 30 Mich. 181 (1874); Lawrence, J., in Fent v. Toledo, etc. Ry. 
Co., 59 Ill. 349, 357-362 (1871); Milwaukee, etc. R. Co. v. Kellogg, 94 U.S. 469 
(1876); 5 Ill. L. Rev. 579. 

5% See 2 Labatt, Master and Servant, § 808: “‘Non-culpable Acts of Responsible 
Actors.” Cf. 33 Can. L. J. 720. 
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If the conduct of the human intervener was unlawful, but was 
foreseeable as a probable consequence of defendant’s tort, there 
has been, and perhaps still is, some conflict of authority; but the 
later authorities are largely one way. 

Suppose that there are two “tortious” human actors, A. and B., 
in the chain of antecedents, not acting in concert; that A.’s tort 
began earlier; that B.’s tort, which began later, immediately pre- 
ceded the happening of the damage to the plaintiff and was the 
only force in active motion at the time of damage; but that the 
commission of B.’s tort could have been foreseen as a probable 
consequence of the commission of A.’s tort. Is A. liable, or is the 
plaintiff confined to a remedy against B.? *” 

Three classes of cases may arise which differ as to the nature of 
the unlawful conduct on the part of the intervener. 


1. The fault may consist in his breaking a contract which he had made 
with the plaintiff.®* 

2. The fault may consist in negligent conduct on his part toward the 
plaintiff. 

3. The fault may consist in wilful and consciously wrong conduct 
on his part toward the plaintiff. 


Formerly it would have been held by some courts that the so- 
called “earlier” tortfeasor was never liable in any of the above 
three cases, and for this view Vicars v. Wilcocks® is the leading 
authority. 

Two grounds are taken: 

The first ground is suggested by the trial judge in Vicars v. Wil- 
cocks, namely, that plaintiff has a remedy against the intervener 
(in that instance, an action on the contract to recover damages | 
for his employer’s breach of contract); 7. ¢., the fact that plaintiff 
has a remedy against the “later” actor constitutes a sufficient 
reason for denying him a remedy against the “earlier” actor. 





57 In many cases it would not be correct to speak of A. and B. as “successive” 
wrongdoers, nor to call A. “the earlier” or B. “the later” wrongdoer. See Clerk 
& Lindsell, Torts, 5 ed., 519, 522. But these terms are commonly used. 

58 “To break a contract is an unlawful act.” ‘A breach of contract is, in itself, a 
legal wrong.” “The form of action for such a wrong is quite immaterial ih considering 
the general question of the legality or illegality of a breach of contract.” See Lord 
Lindley in Glamorgan Coal Co. ». South Wales Miners’ Federation, [1905] A. C. 
239, 253. 

59 8 East 1 (1806). 
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This position is‘untenable. 


‘Where it is a question whether A. has been injured by B., it is wholly 
immaterial whether he has or has not an additional or alternative remedy 
against C., and it can never lie in the mouth of a wrongdoer, if he is a 
wrongdoer, to set this up.” 


The second, and principal, ground consists in laying down an 
arbitrary rule of law, founded on an assumption which in many 
cases is “contrary to manifest truth and fact.” There was a 
tendency to hold that the subsequent voluntary unlawful act of 
a third person “could not in law, under any circumstances,” be 
deemed the consequence of the tort of an earlier wrongdoer. An- 
other way of expressing this view would be to say that there is a 
conclusive presumption of law that the earlier tort did not cause 
the later tort and was not a substantial factor in causing the result- 
ant damage. Damage thus resulting would not be the “legal” 
consequence of the earlier tort. Hence an earlier tortfeasor could 
never be liable for damage of which the immediate cause was 
the later unlawful act of a third person. And this view was main- 
tained irrespective of the question whether the subsequent un- 
lawful act of the third person was or was not a consequence which 
might have been reasonably anticipated as not unlikely to follow 
from the commission of the earlier tort, and also irrespective of the 
question whether the third person’s act was or was not induced, 
directly or indirectly, by the defendant’s act. 

This view has been crumbling away." It has been pointed out 
that if the law is to imply in every case that the subsequent vol- 
untary unlawful act of the third party is not the natural and 
probable result of the earlier tort, “it will be an implication con- 
trary to manifest truth and fact.” 


“Tf that were so held in all cases, the law would in some refuse to 
recognize what is manifestly true in fact.” © 





6 Bower, Code of the Law of Actionable Defamation, 315. 

61 The modern conception is, “ that everything, which is, in fact, likely to occur, 
is legally foreseeable.” Professor Bohlen in 56 Univ. Pa. L. Rev. 331, note 79. 

® See Brett, L. J., in Bowen v. Hall, 6 Q. B. D. 333, 338 (1881); Pollock, Torts, 
8 ed., 242-243, and 330-331. Also the full discussion in Bower, Code of the Law of 
Actionable Defamation, 313-315, and 39, note d. See also Watson, Damages for 
Personal Injuries, § 74. 
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It gradually came to be admitted that the earlier tortfeasor is 
liable in cases where the commission of the subsequent unlawful 
or tortious act and the happening of the damage ought to have 
been foreseen by him as not unlikely to follow. But liability, even 
in the case of a foreseeable result, was not established without an 
attempt at an illogical limitation; namely, that liability attached 
only where the later tort was negligent, and not where it was wilful. 
A subsequent act of negligence was “supposed to be within the 
range of reasonable expectation,’ while intentional misconduct 
never could be deemed possible.* This doctrine has been termed 
a “curious tribute to virtue.” But no such limitation can be 
reasonably imposed as an arbitrary legal test. Undoubtedly wil- 
ful misconduct on the part of third persons is not to be anticipated 
so often as negligent misconduct. But “in exceptional situations 
even wilfully wrongful acts of others are normal and expectable.” © 


“Tt cannot be laid down, as a matter of law, that damage caused by 
the wilful wrongdoing of a third person can never be the natural and 
probable result of a wrongful act done by the defendant.” ® 





See Watson v. Kentucky & Indiana Bridge & Ry. Co., 137 Ky. 619, 633, 126 
S. W. 146, 151 (1910); Mars v. The President, Managers and Co. of the. Delaware, 
etc. Co., 54 Hun (N. Y.) 625, 8 N. Y. Supp. 107 (18869). 

* See Mr. Labatt, in 33 Can. L. J. 719. Cf. Holmes, L. J., in Sullivan 2. Creed, 
[1904] 2 I. R. 317, 356. 

% Professor Bohlen in 21 Harv. L. Rev. 236, note 2. Cf. Lord Wensleydale, in 
Lynch ». Knight, 9 H. L. Cas. 577, 600 (1861). 

% Salmond, Torts, 2 ed., 114. 

In a recent opinion the “illogical limitation” we have been commenting upon is 
attempted to be supported upon substantially the following ground: 

The mere negligence of A. and the wilful violence of B., not being wrongs of the same 
legal nature or on the same legal level, cannot contribute so as to become the one proxi- 
mate cause of injury to a third person. They are incompatible as joint and contribu- 
tory elements in one and the same proximate cause of an injury. The interposition 
of the wilful violence is mecessarily the intervention of a new and independent force, 
which breaks the causal connection between the negligence and the injury. See Chy- 
traus, J., in Milostan ». City of Chicago, 148 Ill. App. 540, 544, 545 (1909) (a case 
where the wilful violence of B. was not a probable result of the negligence of A.). 
_ Foran unconscious reductio ad absurdum of the theory that the wilful tort of a “later” 

wrongdoer always breaks the causal connection between the fault of an “earlier” 
wrongdoer and the harm to the plaintiff, see the extraordinary dicta in Ross ». Western 
Union Tel. Co., 81 Fed. 676, 677-678 (1897). That was an action under a death statute, 
where it was alleged that the Telegraph Company negligently delayed delivering a 
message warning the addressee that armed men were in pursuit of him; and that, in 
consequence of this delay, he was overtaken and killed by the pursuers. The actual 
decision in favor of defendant is based on the ground that the Telegraph Company 
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As we have already said, the view that the earlier wrongdoer 
can never be liable, not even in case of foreseeability of the tort 
of the later wrongdoer, is rapidly disappearing. It is, however, 
to be noted that, while it is not likely that the older doctrine will 
often be directly reaffirmed by modern courts, yet some modern 
judges are (unconsciously perhaps) influenced by the old phrase- 
ology, and by the exploded arguments in favor of the former view. 
It is thus only that one can account for the results reached in some 
modern cases, and for the great reluctance to submit to a jury 
the question of foreseeability. Professor Bohlen says that 


“the rule of Vicars v. Wilcocks, 8 East 1, still occasionally crops up as 
a refuge to a court wishing in a hard case to relieve some unfortunate 
rather than morally wrongful delinquent from the extreme burden of 
full liability for all the actually proximate results.” ® 


The old view that the earlier wrongdoer can never be liable 
persists in only one class of cases. The original utterer of defama- 





was not negligent as to the delivery of the message. But the court seem also to take 
the position that the defendant should be absolved because an entirely new and inde- 
pendent cause, the wilful shooting by the pursuers, intervened to bring about the 
fatal result. This view overlooks the fact that the danger that the wilful shooting 
might occur was apparent to the company from the message itself; and was the very 
danger as to which the message was intended to put the addressee on his guard. The 
shooting was foreseeable as a not unlikely result of the failure to make prompt delivery. 
An agency which exists to the knowledge of the defendant at the time of his tort is 
not such an “intervening” agency as to break causal connection. To have this effect, 
‘“it must either come into existence, or [come] within the knowledge of the defendant 
after the time the [defendant’s] alleged negligent act or omission took place.” 
Professor Bohlen in 40 Am. L. Reg. N.S. 162. 

67 See, for instance, Hullinger v. Worrell, 83 Ill. 220 (1876); Henderson ». Dade 
Coal Co., 100 Ga. 568, 28 S. E. 251 (1897); Andrews v. Kinsel, 114 Ga. 390, 40 S. E. 
300 (1901). 

68 21 Harv. L. REV. 236, note 2. 

“The fact that a third person’s wrong contributed to the injury usually does not 
affect the liability of the wrongdoer. Most of the apparent exceptions to this rule will, 
I think, be found to depend upon another principle, namely, that in ordinary circum- 
stances one is justified in assuming that others will conduct themselves according to 
the dictates not only of law, but of morality, justice and reasonableness, and therefore 
any conduct that is proper on that assumption will not be turned into a wrong by their 
subsequent failure to do so. The question will not be one of proximateness of conse- 
quences at all, because there will have been no breach of duty . . . But if the circum- 
stances are such as to make it probable that in the particular case others will not act 
rightly, then the original conduct may be wrongful and the wrongdoer be respon- 
sible for consequences happening through such contributory wrong of others.” Terry, 
Leading Principles of Anglo-American Law, § 563. 
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tion is still held not liable for special damage immediately due 
to repetition by a third person. But this view is supported solely 
upon authority; being totally indefensible upon principle.” 


Thus far we have been dealing ‘with the alleged rule that, 
so far as the question of causation is concerned, a wrongdoer is 
at least liable for probable consequences. 

Now we come to the alleged rule, briefly stated as the rule of 
non-liability for improbable consequences. A fuller statement, 
according to our construction of the rule, would be — 


that if a consequence which actually resulted from defendant’s tort was 
an improbable consequence, then defendant is exonerated on the ground 
that his tort was not the legal cause. 


This alleged rule is to be considered both as to authority and as 
to intrinsic correctness. 


As to authority. 

Many lawyers suppose that the alleged rule, as to non-liability 
for improbable consequences, is supported by so many decisions 
that it is now too late to question its intrinsic correctness. But 
the weight of authority is overestimated. The alleged rule has 
undoubtedly been enunciated in many cases by reputable judges. 
But a very large number of these cases cannot be reckoned as actual 
decisions in point. 

First: In a large proportion of these cases the judicial utterances 
are pure dicta. The consequence was probable; 7.e., foreseeable 
as a not unlikely result. Hence the question of liability for im- 
probable consequences was not before the court for decision.” 

Second: In some cases where the court has exonerated the de- 
fendant upon the ground that the causal relation did not exist 





69 See Mr. Labatt in 33 Can. L. J. 717; Terry, Leading Pririciples of Anglo- 
American Law, § 563; Bower, Code of the Law of Actionable Defamation, 302-303, 
38, 39 note d; 36 Am. St. Rep. 844, note. 

7 Cases may also be found where the defendant’s remote tort was not distinctly 
traceable as an efficient factor at the time of the happening of the damage. Hence, 
there was no occasion to decide whether he should be exonerated on the ground that 
the consequence was an improbable result. 
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the decision might better have been based upon the ground that 
the\ defendant had not committed any tort] as against the plaintiff. 
There was no duty due, or no breach of any duty, from the defend- 
ant to the plaintiff, and therefore no tort. Hence there was‘no 
occasion to discuss the subject of legal cause (the relation between 
the defendant’s conduct and plaintiff’s damage). The question 
as to the causative effect of a particular act is entirely distinct 
from the question of the tortious nature of the same act.” In some 
instances, a defendant might properly be exonerated on the ground 
that he owed no duty to the plaintiff as to the conduct in question; 
but if he had owed a duty, he might not justly claim to have his 
liability limited to foreseeable consequences.” 

The defendant may have committed a tort as against a third 
person; but he may not have violated any duty which he owed 
to the plaintiff. Suppose that, in such a case, the plaintiff sues 
for alleged negligence. A decision in favor of the defendant is ex- 
plainable on the following ground: 


“Tt is not that the injurious act [the damage suffered] is a remote 
consequence of a wrong done, as is usually said, that the doer escapes, 
but because in a question with the [alleged] injured party, there has 
been no negligence. An act is not negligent in itself, but only in respect 
that it is likely to cause injurious consequences to some determinate 
person, or one of a determinate class of persons, and an act which is 
negligent with relation to one person may not be so in relation to another 
person who is also injured by it.” * 


Again, the defendant may have owed a duty to the plaintiff, and 
he may have violated that duty, and the plaintiff may have suf- 
fered particular damage. Yet the prevention of the particular con- 
sequence of which complaint is made may not have been within the 
scope of the duty which the defendant has infringed; and, if so, 





71 See Professor Bohlen’s Selection of Cases on Torts, Book 2, Page 74, note 2; Terry, 
Leading Principles of Anglo-American Law, § 409, page 399. 

7 See Terry, Leading Principles of Anglo-American Law, § 543, pages 548, 540; 
Proiessor Boblen in 40 Am. L. Reg. N. s. 151, 157, note; 1 Beven, Negligence, 
2 ed., 108 

% Glegg, Reparation, 34, 35. See also Terry, Leading Principles of Anglo-American 
Law, § 533. Mr. Glegg here refers to Renner ». Canfield, 36 Minn. go, 30 N. W. 
435 (1886), and Phillips ». Dickerson, 85 Ill. 11 (1877), which are sometimes cited 
as bearing on causation. The real ratio decidendi in both cases would seem to be, 
that the defendant had not committed any tort as against the plaintiff. See also 
1 Sedgwick, Damages, 9 ed., § 120. 
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the defendant is not regarded as having tortiously caused that 
particular damage, and hence is not held liable for it.“ The de- 
fense here suggested does not raise a ‘“‘question of remoteness of 
consequence, but a question of definition of duty.” The defendant 
does not escape upon the ground that his conduct did not sustain 
a causal relation to plaintiff’s damage, but upon the ground that 
the prevention of that particular kind of damage “is not within 
the limits of any duty that defendant has infringed.” ® 

Third: There are some opinions which ‘betray a confusion of 
the principles of ‘legal cause’ with those underlying the require- 
ments concerning certainty of proof. } . .”* Suppose that plain- 
tiff has failed to make out by preponderance of evidence that 
defendant’s tort was, in fact, the cause of plaintiff’s damage.” 
Then the case should be decided on the short ground that plaintiff 
has failed to establish the existence of causal relation; and there 
is no occasion for the court to say whether, if that relation had been 
made out, they would nevertheless have denied recovery on the 
ground that the damage, even though it actually resulted, was 
improbable. Yet cases of this sort may be found where the court 
appear to base the decision upon the alleged rule that the improba- 





™% “Tf a statutory duty be imposed solely in order to prevent damage of one par- 
ticular kind, no action will lie for such breach of it as only causes damage of a different 
kind.” Headnote in Kenny’s Cases on Torts, 15, to the case of Gorris v. Scott, L. R. 
9 Exch. 125 (1874). 

% See 9 Col. L. Rev. 26, 27, 34, 35,154; Terry, Leading Principles of Anglo-Ameri- 
can Law, § 528. This view is very clearly stated in Professor Bingham’s two articles . 
in 9 Col. L. Rev. 16, 136, entitled “Some Suggestions concerning ‘Legal Cause’ at 
Common Law.” 

% 9 Col. L. Rev. 36. 

7 As to the quantum of proof required, it has been said that the consequence must 
be traceable to the defendant’s act “with reasonable certainty,” or “with sufficient 
certainty.” See Terry, Leading Principles of Anglo-American Law, §§ 410, 551, 352, 
550, 355. What constitutes “reasonable certainty” or “sufficient. certainty” of 
causal connection between defendant’s tort and plaintiff’s damage ? We submit that 
it is sufficient if the jury find, upon reasonable grounds, that it is more probable than 
otherwise that the defendant’s tort caused the plaintiff’s damage. See Parsons, C. J., 
in Boucher ». Larochelle, 74 N. H. 433, 434, 68 Atl. 870, 871 (1908). Suppose that 
A. sues B., alleging that B. struck him, and that the wound resulted in blood poisoning. 
To prevail on the issue as to the striking of the blow, A. has only to prove his case on 
the balance of probabilities. Why should any higher degree of certainty, or larger 
quantity of proof, be required on the issue as to the consequences resulting from the 
blow? In Allison ». Chandler, 11 Mich. 542, 555 (1863), Christiancy, J., said: “. . . we 
can see no good reason for requiring any higher degree of certainty in respect to the 
amount of damages, than in respect to any other branch of the cause.” 
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bility of a consequence bars recovery for any damage, even though 
it was actually caused by defendant’s tort. Certainly such opinions 
ought not to be counted as authorities in favor of the alleged rule. 


“Whenever a requisite to maintenance of a plaintiff’s claim or any 
part of it cannot be established with sufficient certainty, the plaintiff 
fails pro tanto; but because of the principles concerning certainty of 
proof, not because of any principle of proximate cause.” 


It is only when “the connection of cause and consequence has been 
established,” as matter of fact, that the court can be called upon 
to consider whether they should adopt a rule arbitrarily limiting 
recovery.’® 

The “confusion” above referred to is illustrated by a passage 
in Professor E. C. Clark’s Analysis of Criminal Liability,” in 
which that able writer gives the following as an instance of ‘‘over- 
remoteness ”’: 


“Evidence was too slight to convict for manslaughter, where the 


prisoner had struck a light and lighted a candle, contrary to ship’s regu- 
lations, and thrown down the lighted match, but six hours elapsed with- 
out sign of fire by sight or smell: . . .” © 


But the decision referred to does not proceed upon the ground 
that the defendant’s act was too remote an antecedent. It is based 
on the ground that there was not sufficient evidence to show that 
it was a causative antecedent at all. It is not a case of a cause too 
far removed, a cause having too little effect; but a case where 
plaintiff failed to prove defendant’s act to be a cause at all. 

Fourth: Many cases, where the opinion seems to favor non- 
liability for improbable consequences, are actions for breach of 
contract. But cases laying down a restrictive rule of legal cause 
in actions for breach of contract are not necessarily authorities for 
a similar limitation of liability in actions of tort. 

The better view is that there is, in this respect, a material dis- 
tinction between. these two classes of actions. In contracts, the 
relation is entered into voluntarily; the plaintiff selected the per- 
son with whom to make his agreement; he could have refused to 





78 See g Col. L. Rev. 36, note 39; Terry, Leading Principles of Anglo-American 
Law, § 550. 

79 On p. 17, note 22. 

8° Referring to 1 Russell, Crimes and Misdemeanors, 841, which cites Regina ». 
Gardner, 1 Fost. & Finl. 669 (1859). 











See 





























LEGAL CAUSE IN ACTIONS OF TORT. 127 


enter into the relation at all unless there was a satisfactory stipu- 
lation as to damages in event of non-performance; or he could 
call to the other party’s attention certain facts rendering it probable 
that certain special damages would result from non-performance. 
In view of these considerations, the courts are inclined to restrict 
the damages to such as were within the contemplation of the parties 
(or better, ‘such consequences as the parties, if they had looked 
forward to the consequences of non-performance, would have con- 
templated as likely to follow”). 

The case of a tort differs widely. Here the relation is not entered 
into voluntarily. The plaintiff has no chance to stipulate as to 
damages recoverable; nor has he generally an opportunity to give 
notice, before the commission of the tort, of any special circum- 
stances likely to enhance the damages.* 


' But even though we leave out, of consideration the foregoing 
lasses of cases, there remains a /good deal of authority in favor 
f the alleged rule of non-liability for improbable consequences) 
There are many cases where this rule has furnished the basis of 
decision, but frequently without any examination of its intrinsic 
correctness; instances of “‘law taken for granted.” The decisions, 
however, are by no means unanimous. There are not wanting 
cases where the courts squarely reject the alleged rule. The lead- 
ing English case in this direction is Smith v. London & S. W. R. 
Co.” As leading American cases to the same effect, we may cite 
Christianson v. Chicago, etc. Ry. Co.,* Stevens v. Dudley, ™ and 
Isham v. Dow.*® There is also the earlier and very able opinion 
of Wardlaw, J., in Harrison v. Berkley, where, however, the 
actual decision did not turn upon this point. 





8. As to these distinctions, see Professor Bohlen in 40 Am. L. Reg. N. s. 80-82; 
Terry, Leading Principles of Anglo-American Law, § 552, and see also §§ 553, 554; 
Innes, Torts, Pref. xii, xiii; Christiancy, J., in Allison ». Chandler, 11 Mich. 542, 551, 
555 (1863); x Beven, Negligence, 3 ed., 105, 106; Pigott, Torts, 164; 1 Sedgwick, 
Damages, 9 ed., § 141. 

® L. R.6C. P. 14 (1870). 

% 67 Minn. 94, 69 N. W. 640 (1896). 

* 56 Vt. 158 (1883). 

% 70 Vt. 588, 41 Atl. 585 (1898). And see Earl, J., in Ehrgott ». Mayor of New 
York, 96 N. Y. 264, 280, 281 (1884). 

* 1 Strob. L. (S. C.) 525, 548-549 (1847). 
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Among legal authors there is a division of opinion. 

The alleged rule is sustained by the high authority of Pollock, 
Cooley, and Salmond; but Salmond’s support seems to be given 
only in deference to the supposed weight of authority.®” This 
rule “reasonably stated and reasonably applied” is adopted by 
Mr. Watson in his Damages for Personal Injuries.** 

On the other hand, the rule is opposed by Beven, Bohlen, and 
Street, in passages to be referred to hereafter. It is also opposed 
in the second edition of Mr. A. G. Sedgwick’s Elements of the 
Law of Damages,*® and in the forthcoming ninth edition of Sedg- 
wick on Damages.” 

Upon the question what the law ought to be, the opinion of codi- 
fiers is entitled to consideration. The Civil Code of California, 
§ 3333, contains the following provision: 


“For the breach of an obligation not arising from contract, the measure 
of damages, except where otherwise expressly provided by this Code, 
is the amount which will compensate for all the detriment proximately 
caused thereby, whether it could have been anticipated or not.” * 


In this connection attention may be called to the judicial inter- 
pretation of such words as “results,” ‘‘causes,” and “produces,” 
in statutes imposing absolute liability irrespective of fault; or 
imposing liability for violation of a duty imposed by statute. It 
has in various instances been held that such general words include 
improbable consequences; 7.¢., the defendant is liable if damage 
in fact resulted; irrespective of the question whether such result 
might have been reasonably anticipated. 


Jeremiah Smith. 


CAMBRIDGE, Mass. 
[To be continued.] 





87 See Pollock, Torts, 8 ed., 32; Cooley, Torts, 2 ed., 74, note 1; Salmond, Torts, 
2 ed., 105. 

8 At p. 174. Judge Jaggard, 1 Torts, 372, thinks that the American courts have 
not determined very definitely as to this test. Professor Dicey says: ‘‘The principle 
that a person is not liable for results which do not flow naturally from his acts, must 
be applied with great caution.” Dicey, Parties, 411. 

89 At p. 50. 

9 Vol. I. §§ 111 ¢ and 111 €. 

% Cal. Civ. Code, Deering’s ed. (1886). See also §§ 1427, 1428, 1708, 1714. 
Contrast § 3300 as to damages for breach of contract. 
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WORKMEN’S COMPENSATION ACTS: 
THEIR THEORY AND THEIR CONSTITUTIONALITY. 


F late there has arisen a new answer to the old question: 
When a workman in the course of his employment, and 
because of it, is killed or merely disabled, who should bear the 
financial loss? Obviously the physical burden must be borne by 
the workman himself, however much it may be reduced by hospi- 
tals and the like; but what shall be said of that part of the burden 
which is easily capable of translation into dollars and cents — in- 
cluding the financial equivalent of lost time ? 

The question has been active for about seventy-five years. For 
the first sixty years there was heard in countries using the Anglo- 
American system of law practically only one answer, — one based 
on decisions.! But now for about fifteen years these countries have 
been giving occasionally a new answer, — one embodied in stat- 
utes which have had their origin on the continent of Europe. 

The old dnswer depended much upon ascertaining who was at 
fault. If the employer were at fault, he might be responsible; and 
so too in case the employer, though not personally to blame, had 
delegated to someone a duty which is really incapable of delegation, 
—for example, the duty of seeing that a competent person uses 
proper diligence in supplying reasonably safe appliances, — and 
the person to whom he delegated this duty actually neglected it 
and thus caused the casualty. Yet even in these cases of actual 
or imputed negligence the employer might escape, for he would 
not be responsible if the injured workman assumed the unnecessary 
risk voluntarily, nor if the result was wholly or partly caused by 
that injured workman’s own negligence. When there was no actual 
or imputed negligence of the employer, the burden necessarily 
fell upon the injured man, for the casualty must then be a mere 
accident foreign to the employment, or a mere incident of the 
employment and hence contemplated and assumed by the work- 





1 See Priestley v. Fowler, 3 M. & W. 1 (1837); Murray ». South Carolina R. 
Co., 1 McMul. (S. C.) 385 (1841); Farwell v. Boston & Worcester R. Corporation, 
4 Met. (Mass.) 49 (1842). 
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man, or a result, at least partly, of the workman’s own negligence. 
The old answer, then, laying stress upon the assumption of both 
the ordinary risks of the employment and the known extraordinary 
risks, and also upon contributory negligence, was, and, unless 
changed by statute, still is, that when the casualty is due to an 


ordinary or a known risk, —for example, the negligence of a fellow- - 


servant, —or wholly or partly to the negligence of the person 
injured, then the financial burden rests wholly upon the workman 
and upon those dependent upon him. 

The new answer, on the other hand, knows nothing of distinc- 
tions based upon the employer’s obliquity, nothing of the assump- 
tion of risk, — including the fellow-servant rule, — and very little 
as to the negligence of the injured man himself. The new answer 
is, in short, that there is to be indemnity in every case where the 
casualty is incident to the employment, unless, indeed, the casualty 
is brought to pass by the injured man’s wilfulness. 

The economic basis of the old answer includes a theory that 
the workman receives a compensation which takes into account 
the dangers of the employment, and that thus the amount of the 
risk passes into the price of the things made by the employer, 
so that this burden is borne eventually by the customer and not 
by the workman. 

The new answer, on the other hand, is based upon a belief that 
the old economic theory is at variance with facts, that the work- 
man even in very dangerous employments — like mining — does 
not receive extraordinary compensation, that the amount of the 
risk does not appear in the price of the articles produced, and that 
the burden of a casualty if placed primarily on the workman is 
borne by his dependents or by charitable neighbors or by public 
charities, and is eventually in one way or another thrust indirectly 
upon the public, — the general public, not the public peculiarly 
benefited as consumers or the like by the production of the goods 
representing among other things the work of the person injured 
or imperilled. 

Thus there has arisen the new answer, to the effect that the 
pecuniary burden should be borne not even primarily by the work- 
man; that casualties are an essential feature of industrial under- 
takings, necessarily recognized as such by both workmen and 
employers; that this is true even of the negligence of fellow-ser- 
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vants and of the workman himself; that the workman, especially 
in large undertakings, does not have it in his power to modify the 
conditions of his service; that the effective force in creating and 
managing the employment is the employer; that the work is under- 
taken primarily in the interest of the employer and ultimately in 
the interest of the public; that the employer can easily transfer 
to the customer the necessary pecuniary equivalent of any risk; 
that, whatever the primary method of placing the burden, the loss, 
whether by death or by disablement, will be borne eventually not 
by the workman but by society; and that the workman’s injury 
should be relieved without the intervention of charity and on the 
contrary with a recognition of this relief as a right equivalent to 
a soldier’s right to a pension. 

The new answer is the one underlying workmen’s compensation 
acts. The acts, it is true, contain many diversities in detail. The 
most important diversity is that in some countries, including 
Germany’ and Austria, the compensation of the injured workman 
is paid through an insurance scheme to which both workmen and 
employers contribute, whereas in most countries, including England 
and France, the compensation is paid directly by the employer, 
— the economic theory in either case being that through enhanced 
price the burden passes eventually to that part of the public which 
is peculiarly benefited. 

As has been said, the foundation of workmen’s compensation 
acts is the new answer as to the proper initial incidence of the pecu- 
niary burden resulting from injury. Yet it would be a mistake to 
think that the mere destruction of the old answer is enough to 
create a workmen’s compensation act. No, there is another element, 
and one so important that it is what has given rise to the title by 
which the acts are known; and this is the displacing of the old 
rather blind verdict of a jury as to the pecuniary amount of the 
damage, and the substitution of a definite sum to be determined 
by the unfortunate workman’s wages and hence with greater 
accuracy to be termed compensation. There is still another ele- 
ment, though one not absolutely essential; and this is the creation 





? The insurance feature of the German statute is far from being its most impor- 
tant point; but it has naturally been emphasized by laymen discussing the statute, 
and thus the attention of American lawyers was not immediately directed to the 
bearing of this statute upon questions as to assumption of risk and contributory 
negligence. 
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of a simple procedure, whereby the recovery may be prompt, cheap, 
and non-litigious. 

To repeat, then, the essential features of a workmen’s compensa- 
tion act are that in case of injury to a workman in the course of 
his employment there is indemnity dependent upon the amount of 
his wages and independent of considerations as to contributory 
negligence — save in extreme cases— and as to assumption of 
risk. The diversities in form do not disguise the truth that under- 
lying each workmen’s compensation act is the same matter of 
substance, — the disappearance of assumption of risk and the 
minimizing of contributory negligence. Back of all this is the one 
theory, —the new and already almost world-wide theory that 
industrial risks should be perceived by society to be inseparable 
accompaniments and expenses of industrial enterprises. 

It was in Germany, in 1884, that the first workmen’s compensa- 
tion act was adopted, and now this new body of doctrine has swept 
over almost the whole of Europe and of the British colonies, a 
total of more than two dozen jurisdictions,’ and has entered upon a 
legislative career in the United States, already resulting in about 
half as many state statutes.‘ 





* According to Bulletin No. 90 (September, 1910) of the United States Bureau of 
Labor, pp. 723-748, the workmen’s compensation acts outside the United States, 
together with the dates of first enactment, are: Germany (1884); Austria (1887); 
Norway (1894); Finland (1895); Great Britain (1897); Denmark (1898); Italy 
(1898); France (1898); Spain (1900); New Zealand (1900); South Australia (1900); 
New South Wales (1901); Netherlands (1901); Greece (1901); Sweden (1901); 
Western Australia (1902); Luxembourg (1902); British Columbia (1902); Russia 
(1903); Belgium (1903); Cape of Good Hope (1905); Queensland (1905); Hungary 
(1907); Transvaal (1907); Alberta (1908); Quebec (1909). The statutes in force in 
those twenty-six jurisdictions in 1909 are summarized in the same place. 

4 The workmen’s compensation acts in the United States have been: New York 
in 1910; and, in 1911, ten states or more, Washington and Kansas adopting stat- 
utes on the same day, then Nevada, New Jersey, California, New Hampshire, Wis- 
consin, Illinois, Ohio, and Massachusetts. Session laws of many states are not 
yet accessible. 

The United States and several of the states have appointed commissions to study 
the subject. 

It is to some extent a question of opinion whether certain statutes should be classed 
as workmen’s compensation acts. Some of the legislative provisions showing a gradual 
approach toward the workmen’s compensation acts of the present day must now be 
noticed. 

More than fifty years ago, statutes modifying the fellow-servant rule began to be 
adopted. Such statutes sometimes have applied to railways only. See Ga. Acts of 
1855-56, p. 155. Others, following closely the provisions of the British Employers’ 
Liability Act of 1880, have had a wider application. Further, in 1901 Colorado abol- 
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And how about constitutionality? 

In the absence of prohibitions in the state and federal constitu- 
tions, the legislative powers of state legislatures have no limit. 

The only provision in the Constitution of the United States which 
can be used as the basis of an attack upon the state statutes in 
question is the Fourteenth Amendment: “Nor shall any State 
deprive any person of life, liberty, or property, without due pro- 
cess of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” 

The meaning of these phrases is not as clear as one could wish; 
but for the present purpose the indefiniteness of meaning causes 
no difficulty, for it must be agreed that under the authorities the 
employer is deprived of life, liberty, or property by being compelled 
to assume this new liability as an incident of carrying on his busi- 
ness, and that the deprivation is fatal in case it can be fairly termed 
novel and unreasonable. 

Persons who argue that the new liability is novel and unreason- 
able say truly that workmen’s compensation acts place upon the 
employer a burden, at least in a preliminary way, for an accident 
which may be wholly inevitable. It is then alleged that it is con- 





ished the fellow-servant rule entirely. See Colo. Sess. Laws, 1901, c. 67. Yet these 
statutes contained no provisions as to measuring compensation, and hence they cannot 
be counted as workmen’s compensation acts. 

In 1902 payment through compulsory codperative insurance was provided by Mary- 
land in two statutes applicable to a few employments. One of these statutes was 
overthrown because of its improper delegation of judicial functions. Another stat- 
ute with restricted application was adopted in 1910. In these statutes, indemnity 
was not determined by wages; and thus there is a diversity from workmen’s com- 
pensation acts in the strict sense. See Md. Laws of 1902, cc. 139 and 412, and Md. 
Laws of 1910, c. 153. 

In 1905 the Philippine Commission enacted that employees of the Insular Govern- 
ment, including laborers, who were injured in the clear line of duty, might continue to 
receive their regular compensation for ninety days, in the discretion of two designated 
officials. See Act No. 1416, § 6, in 5 Public Laws Enacted by Philippine Comm. 103, 
158. This provision was contained in an annual appropriation bill, and it permitted 
payments out of the appropriation for that year. It was repeated in other annual ap- 
propriation bills. It was not equivalent to a workmen’s compensation act, for it gave 
no absolute right, and, besides, it was simply a provision as to the employees of the 
enacting power, — in short it was much like the gifts which any employer makes to 
his workmen. Further, the United States statute of 1908, applicable to artisans and 
laborers employed by the United States, cannot be called a workmen’s compensation 
act, partly for the reason that it applies only to employees of the enacting power, and 
partly because it excludes injuries due to the negligence or misconduct of the employee. 
See 35 U. S. Stats. at Large 556. 
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trary to the spirit of our system of law to place legal responsibility 
upon a person who is without negligence or other fault. 

This allegation is wholly unsound. Trover, trespass, slander, and 
libel are ancient parts of our law; and moral obliquity is no part 
of any one of them. To come closer to the very sort of liability, 
an employer, however innocent, may be liable for the wrongs com- 
mitted by his servant upon a stranger. To come still closer, the 
employer, however innocent, is liable to his employee for injuries 
to that employee by reason of the failure of another employee to 
use due diligence in furnishing appropriate appliances and the like. 
It would be easy to give a long list of civil liabilities placed by our 
system of law upon men who are wholly blameless; but the list 
already given is long enough to demonstrate that even the most in- 
nocent and thé most careful may incur civil, as distinguished from 
criminal, liabilities. 

What, then, is meant by the persons who make the mistaken 
allegation that our law does not create a liability for a man who is 
not at fault? Doubtless they mean that our law does not create a 
liability for a person who is wholly outside the chain of causation. 
That may be true; but the employer with whom workmen’s com- 
pensation acts have to do is not outside the chain of causation 
which results in the casualty. The employer has voluntarily par- 
ticipated in creating the relation of master and servant as to this 
business enterprise. Certain dangers, including negligence of the 
workman and of his fellow-servants, are inevitable as a business 
proposition. A man who plans a suspension bridge or a tunnel, 
for example, knows that experience tables tell in advance almost as 
well as after the fact how many lives must be lost. Both employer 
and employee by entering upon an enterprise in company assent 
for their own business purposes to the creation of a relation which 
will inevitably result in accidents and will thus cast burdens upon 
society. To say that either one of those two persons is outside the 
chain of causation is wholly inaccurate. Both parties are codperat- 
ing in the creation of the dangerous relation which results in the 
casualty. In a sense, then, there is no wholly innocent man in 
the transaction. The law — by judicial decision — used to place 
the preliminary burden upon one of them — upon the workman. 
The law — by the new statute — now places the preliminary bur- 
den upon the other. 
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And why not? Here is simply the shifting of a burden from one 
to the other of the two persons who have innocently, though selfishly, 
entered into the dangerous relation and have codperated thus in 
causing the casualty. 

The new statute, then, is not guilty of the novelty of placing a 
responsibility upon a person outside the chain of causation. In 
placing the responsibility upon one of the persons in the chain 
rather than upon the other, is the new statute outrageous? In 
the light of the compensation movement to which almost all the 
chief nations of the world have been parties, such an allegation 
is impossible. 

Hence, even without insisting that the new statute tends to 
prevent poverty and to encourage the introduction of safety devices 
and to promote good will, ordinary legal reasoning proves that the 
shifting of the burden is constitutional; although, to be sure, these 
considerations just now named, based upon the police power, 
stand in the background ready to serve as reinforcements in case 
of need. 

When one passes to the other essential element of the new stat- 
ute, the mode of computing the amount of indemnity, one finds 
that the easiest course is to insist that this computation, even if 
it-deprives the parties of the computations heretofore made by 
juries, is reasonable in itself.and is a proper incident to be annexed 
to the privilege of engaging, either as employer or as workman, in 
enterprises involving the danger of burdening society. Obviously 

‘ this is a direct appeal to the police power. 

Thus familiar legal reasoning upholds the constitutionality of 
the statute. 

The decisions, however, are as yet scanty and conflicting. In 
New York a workmen’s compensation act has been overthrown. 
In Massachusetts one has been sustained. One has also been sus- 
tained in the state of Washington. These decisions — all of them 
in 1911 — deal with statutes of diverse forms. 

In Ives v. South Buffalo Railway Co.° the New York Court of 
Appeals overthrew a statute® which became law June 25, 1910, 

) and took effect September 1, 1910. This statute applied to only 
; specified employments, described in it as especially dangerous. It 











5 201 N. Y. 271, 94 N. E. 431 (1911). 
6 N. Y. Laws of 1910, c. 674. 
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provided that the employer should be liable to pay certain compen- 
sation in case persons engaged in manual or mechanical labor in 
those employments should: suffer in the course of the employment 
a bodily injury by an accident arising out of the employment and 
in whole or in part caused by a necessary risk of the employment 
or by negligence of the employer or of any of his employees. There 
was an exception of injuries caused in whole or in part by “the 
serious and wilful misconduct ” of the injured workman. The com- 
pensation was dependent upon wages; and in case of death account 
was taken of the nearness and number and degree of dependence 
of those who had been supported by the deceased. It was pro- 
vided that not more than the actual damage should be recoverable, 
and also that there should be an election between the old remedies 
and the claim under the statute. It was agreed that the employ- 
ments covered were really of an unusually hazardous nature and 
that thus there was not an arbitrary discrimination. The statute 
was overthrown under a provision of the state constitution,’ simi- 
lar to the Fourteenth Amendment, and worded thus: ‘No person 
shall be . . . deprived of life, liberty, or property, without due 
process of law.” The decision was placed squarely upon the ground 
that ‘When our Constitutions were adopted it was the law of 
the land that no man who was without fault or negligence could 
be held liable in damages for injuries sustained by another.” ® 

This is in absolute conflict with the line of reasoning developed 
in the present article. However, the point was one of first impres- 
sion. Besides, it should be noticed that perhaps the decision can ° 
be upheld upon a ground not taken by the court. The theory of 
workmen’s compensation acts, it must be borne in mind, is that 
the pecuniary burden placed upon employers is merely preliminary 
and is to be shifted ultimately to consumers by increases in price. 
In so far as there are outstanding contracts for supplying goods 
and the like, there can be no shifting. It was probably unreasonable, 
therefore, to attempt to make the New York statute take effect 
in less than ten weeks. In Germany, Great Britain, and France 
there was a postponement of about one year, and in Austria of 
about two years. Conceivably the hardships incident to the prompt- 
ness of the New York statute had some effect upon the court’s 
view of the statute’s reasonableness. 





7 Art. 1, sec. 6. 8 Opinion of the court, per Werner, J., p. 293. 
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In The Opinion of the Justices,? the Supreme Judicial Court 
of Massachusetts assured the Senate of the constitutionality of an 
act 1° which was approved July 28, 1911, and which, as to its pos- 
sibly burdensome features, takes effect July 1, 1912. This statute, 
applicable to all workmen except domestic servants and farm labor- 
ers, abolishes the defenses of contributory negligence and assump- 
tion of risk, — including the fellow-servant rule, — and gives for a 
casualty not due to the workman’s own “‘serious and wilful mis- 
conduct” a compensation regulated by wages and by the degree 
to which persons are dependent upon the injured workman; but 
it leaves for the workman the option of recovering a common-law 
measure of damages, in case he gives notice upon entering the em- 
ployment, and it offers to the employer the option of relieving 
himself from direct payment of the statutory compensation, in 
case he procures insurance in behalf of his workmen. The New 
York act offered to the employer no option. The Massachusetts 
act gives to the employer the option on the one hand to be directly 
liable for the casualties covered by the act, including casualties 
as to which the employer is blameless, and on the other hand to 
pay to an insurance company the premiums for assuming the same 
liability. Here is a distinction, to be sure, and the court naturally 
enough calls attention to the distinction, saying: “In this respect 
the act differs wholly so far as the employer is concerned from the 
New York statute.” 

Yet the distinction seems to be one without a difference. The 
New York statute gave to the employer a Hobson’s choice, — 
either he must stay out of the business or he must assume the 
statutory liability. The Massachusetts statute gives one more 
option; but the new option is also burdensome. ‘Your money 
or your life,” says the highwayman; and no one imagines that 
the choice offered causes the money to be a gift or the highway- 
man to be an honest man. So here, when the Massachusetts court 
upholds the statute it upholds the compulsion placed upon the 
employer to assume a burden for casualties of which he is morally 
innocent; and thus the Massachusetts decision is indistinguish- 
ably opposed to the one in New York. 

In State ex rel. Davis-Smith Co. v. Clausen " the Supreme Court 





® 209 Mass. 607, 96 N. E. — (1911). 10 Mass. Laws, 1911, C. 751. 
1 117 Pac. rror (1911). 
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of Washington upheld an act ” of March 14, 1911, whereunder for 
injuries to workmen in extra-hazardous occupations, regardless of 
questions of fault, —- save instances in which the workman himself 
had “the deliberate intention” to produce the so-called casualty, — 
there shall be compensation, according to a schedule, from a state 
industrial insurance fund maintained by contributions from employ- 
ers, the contributions being dependent upon wages paid and the 
seriousness of the hazard. The court expressed its approval, though 
unnecessarily, of the method whereby workmen’s compensation 
acts measure the amount of indemnity. The important point, how- 
ever, was the approval of the burden placed upon employers. As 
to this the court was emphatic, relying largely on the police 
power. The court expressly disapproved the New York decision, 
saying: ‘‘The act the court there had in review is dissimilar in 
many respects to the act before us, and is perhaps less easily de- 
fended on economic grounds. The principle embodied in the 
statutes is, however, the same; and it must be conceded that the 
case is direct authority against the position we have here taken.” 
In the Supreme Court of the United States there has been no 
decision exactly in point. There have been, to be sure, several 
decisions upholding the power of the state and the federal »® 
governments, within their respective spheres, to destroy the fellow- 
servant rule and the defense of contributory negligence, notwith- 
standing the due process provisions of the Fourteenth and the 
Fifth Amendments. Further, there appear to be no decisions up- 
holding the conception that the creation of a civil liability requires 
someone to be morally at fault. On the contrary, there are 
decisions which give argumentative support to the propositions 
that our system of law is satisfied if the person held responsible is 
in the chain of causation, and that a person places himself in this 
chain whenever he voluntarily enters into an undertaking which, 
though lawful in itself and conducted carefully by him, results in 
damage to another. Thus, there has been a decision upholding the 
power of the states to compel railways, though not negligent, to 





2 Wash. Session Laws, 1911, c. 74. 

8 This act did not affect causes of action existing on or before September 30. 

4 Missouri Pacific Ry. Co. v. Mackey, 127 U. S. 205, 8 Sup. Ct. 1161 (1888); Tullis 
v. Lake Erie & Western R. Co., 175 U.S. 348, 20 Sup. Ct. 136 (1899). 

46 EF] Paso & Northeastern Ry. Co. v. Gutierrez, 215 U. S. 87, 30 Sup. Ct. 21 (1909). 
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pay for fires caused by their locomotives; but this decision may 
be subject to the comment that an extraordinary liability has long 
been recognized as to a harborer of fire. There is also a very recent 
decision ’ that Congress can compel a carrier engaged in interstate 
commerce, and receiving merchandise for interstate transportation 
beyond its line, to pay for a loss to such merchandise even though 
the original carrier be free from negligence and the loss be caused 
by a later carrier on the specified route, and even though the bill of 
lading attempted to exclude this liability. As has been said, the 
decisions ef the Supreme Court of the United States do not cover 
the very question as to workmen’s compensation acts; but certainly 
they indicate with sufficient clearness this court’s view that on the 
one hand due process of law does not require the perpetuation of 
old doctrines as to assumption of risk and contributory negligence, 
and that on the other hand due process of law includes, at any rate 
in civil cases as distinguished from criminal, no requirement of 
negligence or moral obliquity.1* Nothing in the decisions of the 
Supreme Court of the United States appears to prevent legisla- 
tive bodies from shifting the primary incidence of the financial 
burden of an employee’s accident from the employee himself to 
the employer, — that is to say, from one to the other of the two 
persons who jointly enter upon the industrial undertaking and 
who thus participate in creating the situation out of which will 


‘come the casualty and the resultant loss to society. 


The conclusion, then, is that, whether workmen’s compensation 
acts are desirable or not, their essential features, both by reason 
and by the weight of decision, are constitutional. Apparently in 
large industrial enterprises the fellow-servant rule, assumption of 
risk, and contributory negligence are under sentence of death. 
That is a matter for the statesman and the legislator. To the mere 
lawyer it is clear enough that these old defenses are not rendered 
invulnerable and immortal by the Constitution of the United 
States. 

Eugene Wambaugh. 


Harvarp Law Scnoot, Nov. 10, rort. 





%6 St. Louis & San Francisco Ry. Co. ». Mathews, 165 U.S. 1, 17 Sup. Ct. 243 (1897). 

1” Atlantic Coast Line R. Co. v. Riverside Mills, 219 U.S. 186, 31 Sup. Ct. 164 (1911). 

18 Numerous state decisions to the same general effect are cited in State ex rel. 
Davis-Smith Co. ». Clausen, supra; but, like the decisions in the Supreme Court of 
the United States, they do not deal directly with workmen’s compensation acts. 
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THE SCOPE AND PURPOSE OF SOCIO- 
LOGICAL JURISPRUDENCE! 


[Continued] 


II. 


5. THE SoctaL UTILITARIANS.? 


RADICAL change in jurisprudence began when the social 
utilitarians turned their attention from the nature of law to 

its purpose. On this account, the work of the leader of this group, 
Rudolf von Jhering (1818-1892), is quite as epoch-making as that 
of Savigny. A great Romanist, Jhering saw, none the less, the 
futility of the jurisprudence of conceptions which the historical 
school had built upon the classical Roman law, and stood for a 
jurisprudence of actualities.? Moreover, legislation was developing 
steadily in Germany as a living organ of the law, and this develop- 
ment was refuting a fundamental position of the orthodox historical 
jurisprudence. Not unnaturally, therefore, just as the Benthamian 
theory of law, which is really a theory of legislation,‘ is utilitarian, 
Jhering’s philosophical standpoint was teleological.’ Since life is 
governed by purpose, he held that the science of collective life 
must employ primarily a teleological method.® It is not enough, he 





1 The first paper, 24 Harv. L. REv. 591 ef seg., treated of schools of jurists and 
methods of jurisprudence. This paper, continuing that discussion, takes up the social- 
philosophical jurists in their relation to sociological jurisprudence. 

2 Sternberg, Allgemeine Rechtslehre, I, 188-194; Berolzheimer, System der Rechts 
und Wirthschaftsphilosophie, II, § 84; Merkel, Gesammelte Abhandlungen aus dem 
Gebiet der allgemeinen Rechtslehre und des Strafrechts, II, 733,744 e¢ seg. For 
critiques of their views, see Berolzheimer, Rechtsphilosophische Studien, 143 et seq.; 
Stammler, Wirthschaft und Recht, 578-584; Stammler, Lehre von dem richtigen 
Rechte, 191 ef seg. See also Korkunov, General Theory of Law (Hastings’ transl.), 
§§ 13-14. 

8 Scherz und Ernst in der Jurisprudenz, 1 ed. (1884), 9 ed. (1904). 

4 Maine, Early History of Institutions, Lect. XII and last paragraph of Lect. XIII. 

5 Der Zweck im Recht, Vol. I, 1 ed. (1877), 2 ed. (1884), 3 ed., posthumous (1893); 
Vol. II, 1 ed. (1883), 2 ed. (1886), 3 ed., posthumous (1898); 4 ed., both volumes 
(1905). 

6 Cf. Paulsen, Introduction to Philosophy (Thilly’s transl.), xv, arguing that “ethics 
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conceived, for the jurist to know that law is a development; he must 
perceive not merely how it has developed, but for what purpose 
and to what end. He is not to draw the conclusion that legal doc- 
trines and legal institutions are to be left to work themselves out 
blindly in their own way. They have not so worked themselves 
out in the past, but have been fashioned by human minds to meet 
human ends. For, he says, while we explain events of external 
nature by “‘because,”’ human acts are explained by “in order to”; 
and this “in order to” in the case of the human will is as in- 
dispensable as the “because” in the case of a physical object. 
Hence the law of cause and effect as applied to the human will, 
that is, the psychological law of cause and effect, is a law of purpose.” 
Upon this basis he builds an utilitarian philosophy of law, chal- 
lenging the then philosophical position at the outset. “The sense 
of right,” he says, “has not produced law, but law the sense of 
right. Law knows but one source — the practical one of purpose.” ® 
In other words, whereas the philosophical jurist, adopting an ideal- 
istic interpretation of legal history, considered that principles of 
justice and right are discovered and expressed in rules, and the 
historical jurist taught that principles of action are found by ex- 
perience and developed into rules, Jhering held that means of serv- 
ing human ends are discovered and are fashioned consciously into 
laws. 

All exposition of the doctrines and achievements of the social 
utilitarians must take account of Jhering’s personality. It has 
been said of him that he was predestined to be a jurist, that ‘“‘he 
was a jurist by the grace of God.’”’*® He saw the juristic possibili- 
ties of the most trivial events and transactions of every-day life.’° 
He was born with a sense of right and justice which proved a 
complete compensation for want of practical training and enabled 
him on occasion to overcome not merely grave theoretical doubts 
but even the consensus of authority among civilians. In contrast 
with his great contemporary, Windscheid, it has been said that 
legal convictions were intuitions with the one, but the result of 





and sociology, jurisprudence and politics, are about to give up the old formalistic treat- 
ment and to employ instead the teleological method.” 
7 Der Zweck im Recht, 4 ed., I, 3-25. 
8 7d., I, xiv. 
® Eck, Zur Feier des Gedichtnisses von B. Windscheid und R. v. Jhering, 11 (1893). 
10 See his Law in Daily Life (transl. by Goudy). 
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regular theoretical deductions with the other.” In consequence, 
Jhering makes a great deal of the sense of right and justice that is 
in all of us,” and his view as to the administration of justice accord- 
ing to law calls for exercise by the magistrate of this sense of justice 
so as to advance the ends of law, and thus for a legal system that 
will afford due scope for such exercise. This is specially noticeable 
in his attack upon the “jurisprudence of conceptions” of the his- 
torical school. 

In the last half of the nineteenth century, the Romanist legal 
science of the historical jurists in Germany was coming to be out 
of touch with practical life. It was academic for the reason that 
much of our common-law legal science, e.g. assumption of - risk, 
liberty of contract, right to follow a lawful calling, etc., is academic, 
— because derived by deduction from historical premises which had 
lost their value and hence much of their meaning for the society 
of today. To this academic legal science Jhering sought to oppose 
“ta jurisprudence of realities” in which legal precepts should be 
worked out and should be tested by their results, by their practical 
application, and not solely by logical deduction from principles 
discovered by historical study of Roman and Germanic law. The 
details of the movement which he started belong to the history of 
law on the Continent of Europe. But the method by which he 
brought about a complete change of front marks an era in the 
modern science of law. Sternberg says: 


“With the fundamental proposition that legal conceptions exist for 
men and not men, whose weal and woe is so largely conditioned by ad- 
ministration of law, for the conceptions, he placed jurisprudence upon 
the basis of a sound realism of which every separate science, and especially 
every practical science, has need. The science of law must never lose 
contact with the present. Its problem is to discover what justice and 
right require now. It must bring into systematic, scientific order, whereby 
alone law can fulfil its purpose in the present state of human develop- 
ment, the legal materials brought forth by the living consciousness 
of right. . . . If the scheme of legal conceptions does not express what 
the consciousness of right brings to the surface in practice, then the 





1 Eck, l.c., 11. Perhaps this is what Kohler refers to when he speaks of Jhering 
as “ein ganz unphilosophischer Kopf.” Lehrbuch der Rechtsphilosophie, 16. 

12 “The ethical self-assertion of the individual.” Der Zweck im Recht, 4 ed., I, 47-6r. 

% As to this see Sternberg, Allgemeine Rechtslehre, I, 187-194; Briitt, Die Kunst 
der Rechtsanwendung, 87 ef seq. 
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scheme of legal conceptions must be altered, for it is false or out of 
date. We are not to seek to force the living ideas of right into fetters 


for the sake of the system. Such a process simply leads back to a law 
of nature, .. .”™ 


Another consequence of Jhering’s teleological method which has 
been of capital importance for jurisprudence is insistence upon the 
interests which the legal system secures rather than upon the rights 
by which it secures them. Law begins by granting actions. In . 
time we generalize from these actions and perceive rights behind 
them. But, as the actions are means for vindicating rights, so the 
rights are means conferred by law for securing interests which it 
recognizes. The scheme of natural rights becomes a scheme of 
interests which the law ought to protect and secure so far as they 
may be protected and secured judicially, and hence something for 
the law-maker to take account of as of moral and political signifi- 
cance, rather than something for the judge to consider as of legal 
significance. Prior to Jhering the theory of law had been individu- 
alist. The purpose of law was held to be a harmonizing of individual 
wills in such a way as to leave to each the greatest possible scope 
for free action. Such was the view both of philosophical and of 
historical jurists.” Jhering’s, on the other hand, is a social theory 
of law. The eighteenth century conceived of law as something 
which the individual invoked against society, an idea which is 
behind our American bills of rights. Jhering taught that it was 
something created by society through which the individual found a 
means of securing his interests, so far as society recognized them. 
Although much ingenious philosophical criticism has been directed 
against this theory, it has not affected the central point. The con- 
ception of law as a securing of interests or a protecting of relations 
has all but universally superseded the individualist theory.!’ 





M4 Allgemeine Rechtslehre, I, 190-191. 

6 See, for example, the definitions of Kant, Savigny, and Puchta. “The sum of the 
circumstances according to which the will of one may be reconciled with the will of 
another according to a common rule of freedom.” Kant, Metaphysische Anfangs- 
griinde der Rechtslehre, 27. “The rules whereby the invisible boundaries are deter- 
mined within which the existence and activity of each individual gains secure and 
free opportunity.” Savigny, System des heutigen rémischen Rechts, I, § 52. “The 
recognition of the just freedom which manifests itself in persons, in their exertions 
of will and in their influence upon objects.” Puchta, Cursus der Institutionen, I, § 6. 

16 See, for example, Korkunov, General Theory of Law (Hastings’ transl.), 112-115. 

17 Kohler, Einfiihrung in die Rechtswissenschaft, §§ 4, 6; Gareis, Science of Law 
(Kocourek’s transl.) 30-35. 
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Still another consequence is to be seen in the theory of punish- 
ment as something to be adjusted not to the nature of the crime 
but to the nature of the criminal. This Zweckstrafe, as the Germans 
call it, must not be translated ‘utilitarian punishment.” As 
Saleilles has said, such a statement of the theory ignores the move- 
ment inspired by Jhering and the importance he attributes to the 
idea of end as the “soul of every organic function” and so of the 
law also.'® The contrast of Zweckstrafe to Vergeltungstrafe (the 
compensatory and retributive punishment of the classical school 
and of our penal codes) does not mean a utilitarian criminology. 
It means instead criminal law made a means to social ends; that 
punishment must be governed by its social end and must be fixed 
with reference to the future rather than to the past.’ To quote 
Saleilles, it is a theory of “punishment characterized by its purpose 
as opposed to . . . punishment crystallized as a mechanical and 
mathematical retribution, without effect as to the past and without 
result as to the future.”*° The Italian anthropological and socio- 
logical criminalists contributed also to the complete change in 
theories of punishment ,which recent years have witnessed. But 
the social utilitarians connected it with and made it part of a general 
change of attitude throughout legal science. 

Finally, a consequence of Jhering’s juristic method is to be seen 
‘in the return to the imperative idea of law which has been so 
marked in recent literature. To one who thinks of society as recog- 
nizing interests and creating rights to secure them, law is very likely 
to be something made rather than found. We should expect him, 
therefore, to construct an analytical if not an imperative theory. 
Accordingly, though the rise of legislation in Germany under the 
Empire has no doubt contributed, the influence of Jhering’s teleo- 
logical method is to be seen in the prevalence in recent German 
thought of many of the characteristic and much-controverted doc- 
trines of the English analytical school. Many ideas of which we 
think as distinctly Austinian have come to be commonplaces in the 





18 L, Individualisation de la peine, 2 ed., 11. Since the foregoing was written, an 
English translation has appeared in the Modern Criminology Series. The passage 
referred to may be found on p. 9. 

19 See Liszt, Der Zweckgedanke im Strafrecht, im Strafrechtliche Aufsitze und Vor- 
triage, I, 126; Berolzheimer, System der Rechts und Wirthschaftsphilosophie, V, § 23; 
Saleilles, L’Individualisation de la peine, 2 ed., § 3. 

_ % L’Individualisation de la peine, 2 ed., 11. 
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newer literature. Thus, it is held necessary to discuss whether 
public law is really law," to argue whether and how far interna- 
tional law is law,” to point out that customary law obtains its 
authority from the state,4 some even laying down Austin’s doctrine 
of tacit command,™ and to insist that whatever agencies may 
formulate legal rules, they obtain their legal character from the 
state. This analytical bent is especially marked in the social 
utilitarians and in the works on general theory of law (Allgemeine 
Rechtslehre) in which the influence of Jhering has been stronger 
than in those upon the philosophy of law. In Austin’s case there 
is an obvious connection between his theories and the legislative 
reform movement which was in progress before his eyes as he 
wrote. Similarly in Jhering’s case the relation of his theories to 
the reform movement that led to the downfall of the Romanists 
of the historical school is sufficiently clear. Those who feel strongly 
the need of thorough-going reform are likely always to take an 
imperative position, since their hope lies in legislation.. Usually it 
is only by procuring an authoritative expression of the will of the 
community that they may expect to establish their ideas in the 
legal system of the present. 

Jhering was more a jurist than a philosopher. Moreover he wrote 
in the last half of the nineteenth century when philosophy was at 
its lowest ebb. Hence the philosophical side of his doctrine is 
coming to be the subject of much criticism. In part this criti- 
cism is directed equally to pragmatism as a philosophy of law, 
and will be considered in another place. But it must be conceded 
that Jhering ignores an important element in the development of 
law upon which those who stand for the idealistic interpretation 
insist rightly, even if too strongly. Legal history shows clearly 
enough that ideals of justice and of morals have been controlling 





%1 Gumplowicz, Allgemeines Staatsrecht, 3 ed., 375-6 (1907). 

2 Liszt in Birkmeyer, Encyklopidie der Rechtswissenschaft, 1264 (1901); Heil- 
born in Holtzendorff, Encyklopidie der Rechtswissenschaft, 6 ed., II, 978 (1904); 
Kohler, Einfiihrung in die Rechtswissenschaft, § 102 (1902); Grueber, Einfiihrung 
in die Rechtswissenschaft, § 8 (1901). 

% Bruns in Holtzendorff, Encyklopidie der Rechtswissenschaft, 6 ed., I, 303 (1904); 
Gareis; Science of Law (Kocourek’s transl.), 79 (1905). 

% Windscheid, Lehrbuch des Pandektenrechts, 9 ed., by Kipp, I, § 15, note 1; 
Czyhlarz, Institutionen, § 4. 

% Gareis, Science of Law (Kocourek’s transl.), 75 (1905); Jellinek, Das Recht des 
modernen Staates, 373 (1905). 
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factors in all periods of growth. In truth his theory, like that of 
the English analytical jurists, is a theory of law-making rather than 
of law. As Berolzheimer says: 


“Tf all law has in view the welfare of society, then law abdicates in 
favor of administration; the idea of political expediency displaces the 
idea of right.. Under the domination of the theory of purpose we 
have indeed rules of law (Gesetze) but no law.” * 


The social utilitarian may answer that the modern tendency is 
strongly toward administration for the very regfon that it promotes 
the social ends which at present are matterg§ of urgent concern. 
But such a tendency is not without precedent,4 It was very marked 
in English law in the sixteenth and seventeenth centuries, for 
much the same reason. The balance between law and administra- 
tion inclines now one way, now the other, as does the balance be- 
tween hard and fast rule and wide discretion in the administration 
of justice. But an attempt to identify the judicial with the admin- 
istrative by an administrative theo law will prove quite as 
futile as has been our common-law att@mpt to identify them by a 
purely judicial theory of administration: 

On the other hand, Jhering’s work is of enduring value for socio- 
logical jurisprudence. The older juristic theory of law as an end 
to individual liberty and of laws as limitations upon individual 
wills, divorced the jurist from the actual life of today. The jurists 
of whom Jhering made fun, translated to a heaven of juristic con- 
ceptions and seated before a machine which brought out of each 
conception its nine hundred and ninety-nine thousand nine hun- 
dred and ninety-nine *’ logical results, have their counterpart in 
American judges who insist upon a legal theory of equality of rights 
and liberty of contract in the face of notorious social and economic 
facts. On the other hand, the conception of law as a means 
toward social ends, the doctrine that law exists to secure interests, 
social, public and private, requires the jurist to keep in touch with 





% Rechtsphilosophische Studien, 143. 

#7 Scherz und Ernst in der Jurisprudenz, 247, 257. 

%8 See particularly Adair v. United States, 208 U. S. 161, 175, 28 Sup. Ct. 277, 286 
(1908); Lochner v. New York, 198 U.S. 45, 25 Sup. Ct. 539 (1905); People ex rel. 
Rodgers ». Coler, 166 N. Y. 1, 16, 59 N. E. 716, 721 (1901); State ». Haun, 61 Kan. 
146, 162, 59 Pac. 340, 346 (1899); State v. Loomis, 115 Mo. 307, 315, 22 S. W. 350, 
351, 352 (1893); Frorer v. People, 141 Ill. 171, 31 N. E. 395 (1892); Mathews v. People, 
202 Ill. 389, 67 N. E. 28 (1903). 
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life. Wholly abstract considerations do not suffice to justify legal 
rules under such a theory. The function of legal history comes to 
be one of illustrating how rules and principles have met concrete 
situations in the past and of enabling us to judge how we may deal 
with such situations in the present, rather than one of furnishing 
self-sufficient premises from which rules are to be obtained by rigid 
deduction. 


6. THe NEo-KaAntTIANS.” 


In the Neo-Kantians we see a return to the philosophical method. 
In England, the reaction from the eighteenth-century law of nature 
produced first an analytical school and later, partly as a revolt 
therefrom, a historical school, while the philosophical school came 
wholly to an end.*® In Germany, a metaphysical jurisprudence 
supplanted natural law; but it was unfruitful, and the historical 
school all but displaced philosophical jurisprudence. Hence the 
recent German jurists represent different phases of a reaction from 
the historical school. This reaction brought forth first the analyti- 
cally-inclined social utilitarians and then the philosophically- 
inclined Neo-Kantians. ’The sound kernel of the historical doctrine 
was preserved and developed by the Neo-Hegelians.)’ It is note- 
worthy that the breakdown of philosophical jurisprudence in both 
countries coincides with the rise of a body of enacted law in which 
many traditional rules and doctrines were rejected summarily or 
made over from end toend. A tendency to dry-rot in juristic theory 
in periods of enactment and codification is to be observed through- 
out legal history. As has been seen, the analytical method, unless 
employed with caution, fosters this condition, because of the im- 
perative conception of law which it involves. In the past also, 
though with less reason, the historical method has been by no 





29 Berolzheimer, System der Rechts und Wirthschaftsphilosopbie, IT, § 48, iii; Britt, 
Die Kunst der Rechtsanwendung, §§ 6-8; Kantorowicz, Zur Lehre vom richtigen 
Recht. 

80 After the introduction to Blackstone’s Commentaries and Wooddesson’s Ele- 
ments of Jurisprudence, there is no attempt at philosophical jurisprudence in England 
except the second, third, and fourth lectures of Austin, which, as Maine pointed out 
long ago (Early History of Institutions, Lect. XII), have no real connection with his 
system. The Principles of Political Obligation of T. H. Green (lectures delivered 1879- 
1880, published 1886) and Herbert Spencer’s Justice (1891) cover but a small part of 
the field and are to be classed with political rather than juristic philosophy. 
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means unfavorable to such a condition, since historical jurists have 
imposed limitations upon themselves, which to greater or less extent 
have neutralized the liberalizing effects which might else have fol- 
lowed from their doctrines. In Germany, these limitations were 
twofold: (1) the acceptance of a metaphysical method of deducing 
a whole system from an assumed fundamental idea, which, when 
applied in jurisprudence, led to a method of rigorous deduction 
from principles discovered through historical investigation, and 
(2) submission to a learned tradition which confined historical 
study to the texts of the Roman law.* In England, a like limitation 
was involved in the concession that historical jurisprudence was 
but complementary to the analytical method.*? In America, dis- 
trust of legislation bred by our system of judicial tradition brought 
about a ready acceptance of Savigny’s doctrines, with their inci- 
dental limitations, and a learned tradition arose which confined 
the jurist to the classical common law. Thus it was accepted that 
all the principles of a legal system sufficient for today were at least 
implicit in the English case-law of the sixteenth century, if not in 
the Year Books. The philosophical method has always been the 
means of escape from such conditions, and a return thereto in the 
twentieth century was to be expected. It was the task of the Neo- 
Kantians to remake philosophical jurisprudence and thus to aid in 
restoring the juristic ideals of reason and justice which, under the 
influence of analytical and historical methods, the world had seemed 
fated to lose or to forget. 





81 On this see Kantorowicz, Zur Lehre vom richtigen Recht, 8. He finds five reasons 
for the self-imposed limitations of the German historical school, namely, (1) “a 
romantic disposition which found a contemplative immersion in history more attractive 
than actual taking part in the battles of the day,” (2) that it succeeded the hasty 
and somewhat crude codifications of the sanguine, action-loving era of the French 
Revolution, (3) that the period in which it arose was one of political inactivity or even 
reaction, (4) acceptance of a “complaisant metaphysic which asserted it had found 
‘the reasonable’ already worked out,” and (5) the learned tradition which confined 
study to the Pandects. 

Saleilles says: ‘‘In its application to the social sciences, history ought to become 
a creative force. The historical school had stopped half way.” L’école historique 
et droit naturel, Revue trimestrielle de droit civil, 80, 95. 

Our historical jurists of the last third of the nineteenth century present a remarkable 
parallel. 

% See Morley’s critique of Maine’s Popular Government, Studies in Literature, 
103, 118, 149. Much of this reminds one strikingly of what Germans are now saying 
of their own historical jurists. 
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Jurists of the eighteenth-century law-of-nature school went much 
too far in assuming that legal systems which were the result of 
a long historical development might be reconstructed in toto at 
pleasure in accord with abstract principles of right. As happens 
frequently in a reaction, the historical school went too far in the 
opposite direction and attempted to exclude development and 
improvement of the law from the field of conscious human effort. 
History itself, however, presently began to refute them. The last 
quarter of the nineteenth century’ saw a new series of legislative 
projects of the first importance, a new literature upon the principles 
of legislation grew up, and the old historical materials, by this time 
thoroughly worked over, came to have but secondary value. More- 
over the demand of modern society for fuller powers and wider 
discretion in the magistrate, to enable him to do justice in the great 
variety of controversies which grow out of a complex industrial 
organization, led the framers of the new legislation to leave wide 
margins for application of law at many points by provisions as to 
“good faith,” “equity,” the “dictates of good morals,” weighing 
of the “circumstances of the case in hand,” and the like. Thus a 
practical need of a new method arose, since without some method 
it was felt that the logical exactness of the old system would be 
superseded by mere guessing. Historical jurisprudence had nothing 
to offer for this situation and the metaphysical jurisprudence of 
the first half of the century was dead. The way was open for a 
new philosophical jurisprudence, and under the influence of the 
general philosophical awakening of the last decade of the nineteenth 
century, the opportunity was seized by Rudolf Stammler.* Avoid- 
ing, as one of his critics has said,® the Utopian rashness of the old 
natural law and the uncritical phlegm of historical jurisprudence, 
he sought a middle path; he sought a method of determining not 





% But this criticism presupposes: a considerable development of the legal system. 
Such cases as the reception of Roman law in Germany, the Anglo-Indian codes and 
spread of English law over India, the verbatim adoption of French codes in so many 
countries whose prior law was not in the least French, and the new codes of Japan, 
show that more may be said for the law-of-nature school upon this point than we have 
been wont to concede. — 

4 Wirthschaft und Recht (1896), 2 ed. (1905); Die Gesetzmiissigkeit in Rechts- 
ordnung und Volkswirthschaft (1902); Lehre von dem richtigen Rechte (1902); 
Wesen des Rechts und der Rechtswissenschaft (in Die Kultur der Gegenwart, 1906). 
See also Sturm, Die psychologische Grundlage des Rechts (1910). 

% Kantorowicz, Zur Lehre vom richtigen Recht, 9. 
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the absolutely and eternally just but the just relatively and for the 
time being; he sought to give us a “natural law with growing con- 
tent” and thus to make available for a new period of growth an 
idea which had been perennially fruitful in legal history. 

Stammler’s doctrines, so far as we are concerned with them here, 
are developed in his “‘ Lehre von dem richtigen Rechte,” a title which 
we might well translate “Theory of Justice through Law,” because 
of the contrast it suggests with the familiar “‘justice according to 
law.” In this work he says: 


“Natural law was to be a law whose content expressed the nature of 
man; justice through law calls for a law which expresses the nature of 
law.” % ‘All schemes of natural law,” he adds, “have undertaken, 
each in its own way, to furnish a project of an ideal code with an un- 
changeable, unconditionally valid legal content. Instead, it is my pur- 
pose to discover a formal method of general validity by which one may 
treat the material afforded by principles of law, which must necessarily 
grow and are conditioned empirically, and may criticize and determine 
this material so that it shall have the character of being objectively 
just.”’ 37 


He distinguishes two modes of treating a legal rule. One takes up 
the content of the rule as it happens to be framed in the special 
case and deals with it as though it were an end. The other 


“seeks to comprehend each rule in question in its character of a means; 
therefore it asks as to the practical value of the means when applied 
and undertakes to criticize the content of legal standards.” *8 


The problem which we have to meet is to 


“determine under what conditions the character of being just in its ap- 
plications is present in a particular legal standard ”’; *° 





% Lehre von dem richtigen Rechte, 95. 

87 Jd. 116, 

88 Jd. 13. In an able and instructive critique of Kocourek’s translation of Gareis’ 
Juristische Enzyklopidie, Judge Hastings objects to translation of “ Norm’ by “stand- 
ard” (6 Ill. L. Rev. 208). This objection proceeds upon our common-law view of 
legislation as establishing a rule, whereas principles are to be found only in adjudicated 
cases. But the civilian thinks of legislation as affording principles, from which he 
may on occasion reason by analogy as we do from decisions. It does not furnish merely 
rules of action, it provides as well standards of decision. In recent German writing, 
the latter is insisted upon particularly. 

89 Lehre von dem richtigen Rechte, 27, 
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we must discover whither to appeal in order to reach a well-grounded 
decision as to the presence or absence of this quality of being just.‘ 
Accordingly he is led to discuss the relation of justice through law 
to the theory of morals, to natural law (reason), to mercy, and to 
the idea of right. At first sight this appears to be well-trodden 
ground. But his new statement of the problem has given a new 
value to this time-worn subject. Heretofore we have discussed 
the relation of law, of the body of abstract rules, to morals and 
ethics. Now our attention is turned instead to the relation of these 
matters to the administration of justice by rules. The question 
for the jurist, he says, becomes twofold; on the one hand, the exist- 
ence of a rule of right and law, on the other, the mode of carrying 
it out.“ This change of front in philosophical jurisprudence is of 
much more importance than the particular theories which any 
jurist may develop with respect thereto.” 

Another noteworthy contribution of Stammler is to be seen in 
his theory of the social ideal as the criterion of justice through law. 
Heretofore we have had individualistic criteria. Jurists sought to 
deduce a system of just rules from freedom or equality or happiness 
as fundamental conceptions. A change began, indeed, with those 
utilitarians who saw in justice that which makes for the welfare of 
all applied as a standard for the conduct of each. Stammler, how- 
ever, connecting his doctrine with that of Kant at this point, looks 
not to the individual free will but to the community of free-willing 
men. In this community, he holds, we are to bring about a harmony 
of individual ends so that all possible ends of those who are legally 
bound will be comprehended.* The contrast with Kant’s theory, 
on which he builds, is significant. The problem which confronted 
Kant and those who followed him more immediately was the rela- 
tion of law to liberty. On the one hand we live in an age of legisla- 
tion, in which there is and must be external constraint and coercion, 
in which a philosophy that speaks only of reason and ideal justice 
is not a philosophy of the law that is. On the other hand we live in 





4 Td. 44. 4 Jd, 207. 

#® Kantorowicz says justly that Stammler’s endeavor to find a method of “determin- 
ing and directing the application of legal rules so that they shall have the quality of 
being objectively just” (Lehre von dem richtigen Rechte, 116) would suffice to mark 
an epoch in the history of the philosophy of law “even if he had met with no success 
at all.” Zur Lehre vom richtigen Recht, 10. 

. 8 Lehre von dem richtigen Rechte, 196-200. 























152 HARVARD LAW REVIEW. 


a democratic age in which the arbitrary and authoritative must 
have some solid basis other than mere authority and in which the 
individual demands the widest possible freedom of action. How 
were these two ideas, external restraint and individual freedom of 
action, to be reconciled? This question furnishes the clue to all 
philosophical discussion of the basis of law in the nineteenth cen- 


tury. Kant met it by formulating what has come to be known as 


“legal justice’ — the notion of an equal chance to all exactly as 
they are, with no artificial or extrinsic handicaps. He looked on 
restraint as a means and freedom as an end, so that there should 
be complete freedom of action except so far as restraint was needed 
to secure the harmonious coexistence of the individual with his 
fellows according to a universal rule.“ For this completely indi- 
vidualist theory in which the individual will is the central point, 
Stammler substitutes a social theory of justice in which individual 
ends are to be regarded, rather than individual wills, except as 
assertion of the individual will is an individual end. The relation 
of this to what is commonly called “social justice’’ will be perceived 
at once.” Its relation to Kant consists in bearing in mind that our 
community is one of free-willing men and in insisting that the in- 
dividual wills of these men are not to be overridden arbitrarily. 
Accordingly, he lays down four fundamental principles of adminis- 
tration of justice through law which may be paraphrased thus: 

1. One will must not be subject to the arbitrary will of another. 

2. Every legal demand can exist only in the sense that the person 
obliged can also exist as a fellow creature. 

3. No one is to be excluded from the common interest arbitrarily. 

4. Every power of control conferred by law can be justified only 
in the sense that the individual subject thereto can yet exist as a 
fellow creature. 

Stammler warns us expressly that the foregoing principles are 
not at all like the supposed rules of natural law. They are not 
premises from which to deduce a whole code. They are rather 





“ Metaphysische Anfangsgriinde der Rechtslehre, 27. 

Cf. Ward, Applied Sociology, 22-24. 

Lehre von dem richtigen Rechte, 208-211. Principles 2 and 4 will suggest at 
once the social legislation discussed by Professor Gray, Restraints on Alienation, 2 ed., 
viii-xi, and will indicate how such legislation may be directed intelligently to true 
social ends. See my paper, “The Need of a Sociological Jurisprudence,” 19 Green Bag 
607, 612-615. 
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guides intended to make possible an effective administration of 
justice through law. Hence they are not merely principles of pol- 
itics and legislation; even more they lie at the foundation of the 
art of applying legal rules, and we must adapt them in such way 
that the actual material of a legal system will give effect to them. 
This process he calls ‘“‘subsumption of questions of law under the 
social ideal and its fundamental principles,”’*’ and he illustrates it 
by going over the whole field of the law in order to show that the 
historical content of our legal systems may be so applied to concrete 
questions with results both just and objectively valid.“* Thus he 
gives us nothing less than a legal theory of social justice. 

The value of Stammler’s work for the whole science of juris- 
prudence is now recognized universally. Briitt says: 


“He has a place in the philosophy of law comparable to that of Kant 
in the theory of knowledge. . . . As all prior metaphysic is overthrown 
by Kant, so all dogmatic theories of method stand after Stammler’s 
theory of justice through law as tried and discarded. In the future 
all philosophy of law must orient itself with respect to Stammler 


as the theory of knowledge has had to orient itself with respect to 
Kant.” * 


Berolzheimer, a Neo-Hegelian and hence a critic of Stammler, 
says justly: 


“Stammler’s investigations are of the greater importance in the phi- 
losophy of law because in his Lehre von dem richtigen Rechte he was the 
first to set forth in a modern formulation the fundamental problem of 
natural law, the problem of discovering just law, the problem of the 
criteria of the idea of right.” 

“As results we have philosophical bases for a series of questions of the 
general theory of law and of economics, for which we owe him thanks. 
At the same time he makes a good disposition of certain ideas of the 
older philosophy of law and of law-making (particularly Roman private 
law and the German Civil Code) in that he identifies as applications of 
justice through law much that the Romans held an expression of eguitas 
or of naturalis ratio, which the German Civil Code speaks of as equity 
or equitable discretion or performance in good faith, etc. — to put the 
matter in one phrase, law, congruent with the idea of right.” °° 





47 Lehre von dem richtigen Rechte, 277. , 48 Td, Bk. III, 
49 Die Kunst der Rechtsanwendung, 118. 
5 System der Rechts und Wirthschaftsphilosophie, II, 438-439. 
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For sociological jurisprudence, the importance of ‘Stammler’s 
work is threefold: 

(1) Like Jhering, he gives us faith in the “efficacy of effort” as 
Ward happily puts it,®' and furnishes a philosophical foundation 
for the conscious endeavor to promote social justice in which the 
sociologists rightly demand that the science of law as well as the 
science of legislation codperate. 

(2) He puts a social philosophy of law in place of the individual- 
ist philosophy theretofore dominant and formulates a legal theory 
of social justice. 

(3) He adds a theory of just decision of causes to the theory of 
making of just rules and thus raises the important problem of the 
application of legal rules, of which there will be much to say in 
another connection. Suffice it to say here that this has become a 
burning question in recent juristic literature. 


\ My 7. THE Nro-HEGELIANS.™ 
NY 


The downfall of the German historical school did not involve the 


historical method, although in consequence the method suffered a _ 


temporary eclipse. The causes of the reaction from that school for 
the most part are quite outside of a true historical method. Rightly 
used, that method is as capable of bringing law into accord with 
life as any other, for it deals with the law as a body of experience 
in the administration of justice, and so affords our only sure criteria 
of what will be effective practically and what not, of what will do 
justice and what will fall short thereof.* Nothing can be found to 





5t Applied Sociology, ch. IT. 

& Berolzheimer, System der Rechts und Wirthschaftsphilosophie, IT, § 48, iv; 
Berolzheimer, Fiir den Neuhegelianismus, Archiv fiir Rechts und Wirthschaftsphiloso- 
phie, III, 193; Berolzheimer, Zum Methodenstreit in der Rechtsphilosophie der 
Gegenwart, Archiv fiir Rechts und Wirthschaftsphilosophie, III, 524; Castillejo, 
Kohlers Philosophie und Rechtslehre, Archiv fiir Rechts und Wirthschaftsphilosophie, 
IV, 56. 

8 “Tt is needful to distinguish nicely between the historical school and the historical 
method. The school of Savigny, taken in its first form, rested upon certain postulates 
which, under pretext of evolution, could only end in immobilization. The historical 
method is the method par excellence. Disengaged from every subjective element, 
it holds to facts and to realities, it classifies them and deduces from them the general 
laws which they permit. Applied to the law, it has no other purpose than to put law 
in conformity with life.” Saleilles, Le Code Civil et la methode historique, Livre 


du centennaire du Code Civil, I, 97, 99. “That the principles of the historical school’ 
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take the place of a thorough understanding of the history of rules - 
and doctrines, whether as a foundation for legislation with respect 
to them or as a means of interpreting and applying them when made 
over to fit the legislative mold. Nor can there be an assured method 
of applying to concrete cases rules expressed in any form unless the 
method takes account of the relation of the rules to the judicial and 
juristic experience of the past and seeks to adjust them to the 
present in the light thereof. If modern jurisprudence were to lose 
the historical method it would prove even more sterile than the 
much-abused historical jurisprudence of the last century. Moreover 
the comparative-historical method, which is a direct outgrowth 
through attempts to broaden the foundation of the historical 


. school, is indispensable in any thorough-going critique of philo- 


sophical, as distinguished from metaphysical, theories. Hence the 
Neo-Hegelians have performed a service of the first magnitude in 
preserving and developing the historical method. They have sought 
to find the proper place for that method in systematic study of law 
and to relate it properly to the philosophy of law, to anthropology 
and ethnology and to economics. Thus they may claim, not without 
reason, to be the heirs of what is best in the,philosophical and 
historical schools of nineteenth-century Germany. 

The leader of this school, Josef Kohler,“ without question the 
first of living jurists, is remarkable for the breadth as well as for 
the depth of his legal scholarship. A pioneer in comparative legal 
history,” he has made himself an authority not merely upon the 
general subject but upon more than one special branch * and upon 
the legal history of more than one primitive people.” At the same 
time he has made himself an authority upon such specialized subjects 
of dogmatic law as the law of bankruptcy and patent law, has 





can be totally refuted, is beyond my comprehension. If laws are to be explained, their 
development must be studied.” Leonhard, The Historical School of Law, 7 Col. 
L. Rev. 573, 577. 

Of his numerous works, those which bear immediately upon the matter in hand 
are: Einfiihrung in die Rechtswissenschaft (1902), 2 ed. (1905); Rechtsphilosophie und 
Universalrechtsgeschichte, in Holtzendorff, Encyklopidie der Rechtswissenschaft, 
6 ed., Vol. I (1904); Moderne Rechtsprobleme (1907); Lehrbuch der Rechtsphiloso- 
phie (1909). 

55 Shakespeare vor dem Forum der Jurisprudenz (1883). 

8 Zur Urgeschichte der Ehe (1897); Recht, Glaube und Sitte (1892). 

57 Rechtsvergleichende Studien iiber islamitische Recht, das Recht der Berbern, 
das chinesische Recht und das Recht auf Ceylon (1889). 

58 Lehrbuch des Konkursrechts (1891); Leitfaden des deutschen Konkursrechts 
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made important contributions to modern criminalistic,®® has written 
a text-book of the German civil code,® and has taken the lead in 
the most active and most widely accepted movement in the modern 
philosophy of law. No one else has come so near to taking all 
legal knowledge for his province. No one, therefore, is so well 
prepared to reduce all legal knowledge to a system. 

Three points in Kohler’s doctrine are of importance for our pur- 
pose: his theory of law as a product of the culture of a people, his 
theory of the relation of comparative legal history and the phi- 
losophy of law, and his method of interpretation and application of 
legal rules. - 

Declaring that Stammler’s Neo-Kantian philosophy of law is 
unhistorical,“ Kohler takes for his starting-point a dictum of Hegel 
that law is a phenomenon of culture. But he does not use this 
proposition as something from which to bring forth an entire system 
by purely deductive processes. He seeks instead to proceed em- 
pirically upon the basis afforded by ethnology, comparative law, and 
comparative legal history. Savigny held that law was a product 
of the genius of a people and was no more a result of conscious human 
will than is language. Kohler, on the other hand, holds that it is 
a product of the culture of a people in the past and of the attempt 
to adjust it to the culture of the present. He does not exclude 
conscious effort to make this adjustment. On the contrary, he 
holds that the “‘jural postulates” of the culture of a people for the 
time being are to be discovered and that law is to be brought into 
accord therewith.* Yet he recognizes, as the legal historian must, 
the limitations upon “the efficacy of effort” in that we have to 
shape the material that has come down to us so that it meet the 
requirements of present culture, “so that it further culture and 





(1893), 2 ed. (1903); Handbuch des Deutschen Patentrechts (1900); Forschungen 
aus dem Patentrecht (1888). 

59 Studien aus dem Strafrecht (1890-1897). 

6° Lehrbuch des biirgerlichen Rechts (1906). 

% Lehrbuch der Rechtsphilosophie, 16. 

® “The principle of relativity of law held by the historical school, which we also 
insist upon over and over again in comparative jurisprudence, has been thoroughly 
misunderstood. Since law is relative and is influenced by interests of culture, it has 
been supposed that law was wholly destitute of fundamental ideas. All distinction 
between the law that ought to be and the law that is was given up and the fantastic 
result was reached that the law which exists is the one that ought to be and that one 
law is as just as another.” Moderne Rechtsprobleme, § 1. 
® Lehrbuch der Rechtsphilosophie, 2. 
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does not check and repress it.” Moreover, this adjustment has 
to be made with respect to a constantly progressing culture. Hence 
law cannot stand still. 


“This law cannot remain the same. It must accommodate itself to 
the progressing culture of the time and must be so fashioned as to ex- 
press the growing demands of culture.” © 


What does Kohler mean by Kultur? His own definition is 
this: 


“Culture is the development of the powers residing in man to a form 
expressing the destiny of man.” ® 


Perhaps Professor Small has done most to make the idea plain 
to the reader of English. He says: | 


“What, then, is ‘culture’ (Kultur) in the German sense? To be 
sure the Germans themselves are not wholly consistent in their use of 
the term, but it has a technical sense which it is necessary to define. 
In the first place ‘culture’ is a condition or achievement possessed by 
society. It is not individual. Our phrase ‘a cultured person’ does not 
employ the term in the German sense. . . . At all events, whatever 
names we adopt, there is such a social possession, different from the 
individual state, which consists of adaptation in thought and action to 
the conditions of life. Again, the Germans distinguish between ‘culture’ 
and ‘civilization.’ Thus ‘civilization is the ennobling, the increased 
control of the elementary Auman impulses by society. Culture, on the 
other hand, is the control of mature by science and art.’ That is, civili- 
zation is one side of what we call politics; culture is our whole body of 
technical equipment, in the way of knowledge, process and skill for 
subduing and employing natural resources, and it does not necessarily 
imply a high degree of socialization.” 





* Tbid. % Jbid. 

% Moderne Rechtsprobleme, § 1. 

87 General Sociology, 58-60. See also pp. 344-346. Berolzheimer, explaining the 
term as used in the Neo-Hegelian philosophy of law, says : “Lexis defines the con- 


‘céption of culture thus (Das Wesen der Kultur, I, 1, 1906): ‘culture is the raising 


of men above natural surroundings through the development and manifestation of 
their spiritual and moral powers.’ Of course what Lexis refers to is not culture as a 
condition but culture as a source of development. Culture as a condition or result 
signifies that stage of human development in which groups of men are united in law 
‘and state, in a cult or metaphysic (as something always transmitted) and finally 
through exchange of ideas and art.” Archiv fiir Rechts und Wirthschaftsphilosophie, 
III, 195-196. 
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Thus Kohler’s doctrine calls for an understanding of the social 
history of a people and of its relation to law, whereas in the past 
we have looked to political history and the relation thereof to legal 
systems. Moreover, he conceives that legal history affords general- 


izations which are fundamental for the philosophy of law. By com- 


parative study, we are able to construct a universal legal history 
which has for its task to show 


“how the law has developed in the course of history, and in connection 
with the history of culture, to show what results in the culture of a 
people have been bound up in law, how the culture of a people has 
been conditioned by law and how law has furthered the progress of 
culture.” 


In this way history is to be used to enforce the lesson that law 
must grow and to point the goal and indicate the means of growth, 
instead of being used to show the futility of conscious change as 
in the nineteenth century. 

But Kohler’s most important contribution is his theory of socio- 
logical interpretation and application of law. This deserves to be 
set forth in his own words: 


“Thus far we have overlooked most unfortunately the sociological 
significance of law-making. While we had come to the conviction that 
it was not the individual who made history but the totality of peoples, 
in law-making we recognized as the efficient agency only the person of 
the law-maker. We overlooked completely that the law-maker is the 
man of his time, thoroughly saturated with the thoughts of his time, 
thoroughly filled with the culture that surrounds him, that he works 
with the views and conceptions which are drawn from his sphere of 
culture, that he speaks with words that have a century of history behind 
them and whose meanings were fixed by the sociological process of a 
thousand years of linguistic development, and not through the personality 
of the individual. The opinion that the will of the law-maker is control- 
ling in construing legislation is only an instance of the unhistorical 
treatment of the facts of the world’s history and should disappear en- 
tirely from jurisprudence. Hence the principle: rules of law are not to 
be interpreted according to the thought and will of the law-maker, but 
they are to be interpreted sociologically, they are to be interpreted as 
products of the whole people, whose organ the law-maker has become.” ® 





68 Rechtsphilosophie und Universalrechtsgeschichte, § 8. 
6° Lehrbuch des biirgerlichen Rechts, I, § 38. 
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8. THe REVIVAL OF NATURAL LAW IN FRANCE.” 


In France also the influence of Savigny established the tenets 
of the historical school, and the philosophical method, while not 
abandoned entirely, as is demonstrated by a continuous succession 
of treatises extending through the whole course of the nineteenth 
century,” for a season commanded little attention.” But the 
dominance of the historical school was much less complete than in 
Germany. France had a‘code, and that code remained the model 
for new codes in every part of the world until the new German code 
went into effect in 1900. Hence historical jurisprudence in France 
had merely the easy task of overthrowing the eighteenth-century 
law of nature. No other object of attack was at hand. It helped 
push “juridical idealism” into the background for a time. But the 
active force was rather the positivists and the older type of soci- 
ologists, who became the leaders of French juristic thought in the 
latter part of the nineteenth century. Presently the movement to 
bring the law into accord with life which began with Jhering, the 
vigorous development of the social sciences in France, and a re- 
sulting agitation for greater flexibility in the application of legal 
rules,” here as elsewhere brought about a new development of 
philosophical jurisprudence. In France, however, for the reasons 
suggested above, the movement represents a reaction not only 
from the historical school but from the positivists and the older 
type of sociologists as well. 

Charmont puts the beginning of the movement as far back as 
1891, the date of Beudant’s Droit individuel et ? état.“ But it is 
hard to see a forerunner in that vigorous and well written assertion 
of the individualist view as to the state. Written in a period which 
called for political idealism, its main purpose was to vindicate the 





70 Charmont, La renaissance du droit naturel (1910); Demogue, Les notions 
fondamentales du droit privé, 21 et seg. (1911). 

71 See some account of these and of the decadence of philosophy of law in nineteenth- 
century France in the preface to Boistel, Cours de philosophie du droit, I, iii-xiv. 

7 See the apologetic prefaces to Courcelle Seneuil, Préparation 4 |’étude du droit 
(1887); Beaussire, Les principes du droit (1888); Vareilles-Sommiéres, Les principes 
fondamentaux du droit (1889). 

% The leader of this movement, which has had a very important bearing upon 
recent juristic thought on the Continent, was Gény, Méthode d’interpretation (1899). 

™% La renaissance du droit naturel, 128. 














160 HARVARD LAW REVIEW. 


individual as against the state, which it sought to do by going back 
to the declaration of the rights of man, reasserting the political 
theory of natural law, and founding law upon reason. This return 
to natural law in its eighteenth-century form was quite another 
thing than the revival of the idealistic interpretation which is the 
enduring possession of philosophical jurisprudence. The decisive 
impetus seems to have come from Stammler, whose Wirthschaft und 
Recht was made the subject of comment by Saleilles in 1902.” 
Stammler’s striking phrase “natural law with changing content”’ 
served in name to bridge the gap between the old natural law and 
the new. But in truth beyond the name they have in common 
only the critical attitude and the insistence upon ideals which must 
characterize all philosophical jurisprudence. 

It is interesting to note that the paper which may be regarded 
as marking the turning point in France did not come from an ex- 
ponent of the philosophy of law. At the very end of the nineteenth 
century Boistel proceeded by deducing a whole system from an 
individualist principle of respect for personality and thus gave us 
simply a modernized metaphysical jurisprudence.” Stammler’s 
ideas were taken up instead by an avowed adherent of the historical 
method ” who at the same time was a leader in the field of compara- 
tive law.’”® Thus the factors in the revival in France appear to 
be three: the influence of Stammler’s doctrine, the survival of phi- 
losophical jurisprudence both of the eighteenth-century and of the 
metaphysical type, and, not least, the verification of the idealistic 
interpretation by comparative law. 

Two extracts will show the spirit of the new juristic thought in 
France. In the paper referred to Saleilles says: 


“What does not change is the fact that there is a justice to be realized 
here below, the sentiment that we owe to all respect for their right, 
according to the measure of social justice and social order. But what 
shall be this measure, what shall be this justice, what shall be this social 
order ? Noone can say a priori. All these questions depend upon certain 
social facts with which the law comes in contact. These facts change, 





% L’école historique et droit naturel d’aprés quelques ouvrages recents, Revue 
trimestrielle de droit civil, I, 80 (1902). 

% Cours de philosophie du droit (1899). 

77 See ante, note 53. 

78 See a brief notice of Professor Saleilles and of his writings upon comparative law 
in my introduction to the English version of his Individualisation of Punishment. 
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evolve, and are transformed. But that depends also upon the concep- 
tions one frames as to justice, as to authority and liberty, as to the right 
of the community and the rights of individuals, as to the proportion 
to be established in the incessant strife between these opposing forces; 
and this proportion varies and alternates.” 7° 


Charmont says: 


“The idea of natural law, then, is conceived differently than it was 
formerly. It rests upon a different basis. At the same time it undergoes 
certain transformations. It is reconciled with the idea of evolution and 
with the idea of utility. It loses its absolute and immovable character. 
It has only a variable content. It takes account of the interdependence 
of the individual and of the whole. It tends also to reconcile the indi- 
vidual conscience and the law instead of putting them in opposition. 
In so transforming, juridical idealism is not weakened. On the contrary 
it is strengthened and broadened.” *° 


Perhaps Demogue states it as well as it can be stated in saying 
that the new juridical idealism seeks ‘the ideal of an epoch”’ instead 
of endeavoring to realize an absolute ideal.*' This means that the 
historical school and the philosophical school have come together 
in France, as the historical school and the analytical school came 
together in England. The historical jurists overthrew the old 
edifice of a law of nature and showed the futility of attempts to 
deduce a universal model code from abstract principles. But their 
attempt to find all the principles of law for the present and the 
future in the past proved futile also. Each has had to concede 
something. The philosophical jurist has been driven to concede 
the relativity of juristic ideals; the historical jurist finds himself 
driven to concede that ideals of right and justice have always been 
the motive force in periods of development and are needed to pre- 
serve life in the law. He is forced to admit that the past does not 
furnish all the materials for a healthy criticism. Thus we get a 
school of jurists who preserve and apply the historical method and 
at the same time preserve and apply the philosophical method; 
using the one to explain and the other to criticize the materials of 
existing law. History enables us to understand what we have and 
to perceive what we may hope to do with it. Philosophy enables 





79 L’école historique et droit naturel, Revue trimestrielle de droit civil, I, 80, 98. 
80 La renaissance du droit naturel, 217-218. 
81 Les notions fondamentales du droit privé, 22. 
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us to understand the measure by which it should be judged and the 
extent to which our juridical material conforms thereto. 

The mechanical ideas of the positivists and of the older sociol- 
ogists have likewise been given over. In the end they were leading 
to the same condition of juristic stagnation to which the historical 
school had led us. As Demogue puts it: 


“Tn spite of the historical school, in spite of the importance of the 
sociological school which in its turn believed it could limit everything 
to study of the laws of evolution, we believe in the necessity of an ideal; 
for there is in human activity a certain element of the conscious, of the 
willed, which must be directed. To deny this is to put the laws of the 
physical world in the same rank with the principles of human action 
and to reduce the law to a descriptive study. It is also to refuse to guide 
the law-maker.” ® 


It is not an accident that something very like a resurrection of 
natural law is going on the world over in the wake of the psycho- 
logical movement in sociology.® 


9. THE Economic INTERPRETATION.™ 


The relation of law to political science and economics is such 
that it was to be expected that the Marxian economic interpretation 
of history would be taken up in jurisprudence. This did happen. 
But it was long in coming and the progress of the idea in jurispru- 
dence has been slight. Yet no account of contemporary juristic 
thought would be complete without some statement of the doctrine 
and of its applications to jurisprudence. 

Seven ways of interpreting history have been recognized.* The 





® Ibid. Sociologists today make the same criticism of the older sociological 
methods. Small, General Sociology, 636-639. 

8 See the use of Ahrens and Réder by Adler in his paper upon Persiénlichkeitsrechte 
in Festschrift zur Jahrhundertfeier des allgemeinen biirgerlichen Gesetzbuches, 165, 
175 et seg.; the “strengthening of the philosophical portion” in recent German texts, 
e. g. Gareis, Science of Law (Kocourek’s transl.), xx; and Bigelow’s attempt to found 
a sociological natural law, Centralization and Law, Lectures III and IV. ; 

* Berolzheimer, System der Rechts und Wirthschaftsphilosophie, II, § 38, i; 
Stammler, Wirthschaft und Recht, 22-80; Menger, Neue Staatslehre, 2 ed., 16-27; 
Gumplowicz, Geschichte der Staatstheorien, 371 e¢ seg.; Berolzheimer, Rechts- 
philosophische Studien, 81 e¢ seg.; Croce, Riduzione della filosofia del diritto alla 
filosofia dell’ economia. 

% In my account of this I have relied upon Seligman, The Economic Interpretation 
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‘idealistic interpretation, which reached its highest development 


with Hegel, sought to interpret all historical growth in terms of 
thought and feeling. The religious interpretation found the clue 
to human progress and the determining influence in human develop- 
ment in religion. The political interpretation, a method beginning 
with Aristotle which has governed our political thought and has 
been the favorite interpretation in England and in America, found 
the clue to progress in a gradual but definite movement from abso- 
lutism to freedom in political institutions. The physical interpre- 
tation,®’ which begins in Vico and Montesquieu, and was worked 
out more fully by Buckle and perhaps more sanely by Ratzel, found 
the controlling factors in physical environment and looked to ex- 
ternal physical causes, to climate, food, and soil, to explain social 
development. The ethnological interpretation is not easy to dis- 
tinguish from the physical interpretation, but it differs in throwing 
the main stress upon the character and genius of races and the effects 
of race influence upon society. On the whole, it is ultimately a 
biological interpretation.§* The culture interpretation finds the 
mainspring of human progress in the development of human culture, 
in the endeavor for increased culture.*® Finally, the economic in- 
terpretation, of which Marx was the original exponent, proceeds 
upon the theory that “economic institutions are historical cate- 
gories, and that history itself must be interpreted in the light of 
economic development.” °° 

In like manner and, indeed, growing out of the foregoing modes 
of approaching history in general, there are at least six ways of 
interpreting jurisprudence and legal history, and the several schools 





of History, 2 ed.; Barth, Die Philosophie der Geschichte als Soziologie, 200-346; Small, 
General Sociology, 44-62. 

% Barth calls it “ideological.” Die Philosophie der Geschichte als Soziologie, 
267. The individualistic interpretation, which Barth discusses, a view that the actions 
of great individuals are the only proper content of history, has no importance for 
jurisprudence. 3 

87 I use Professor Seligman’s terminology here. Barth speaks of an anthropo- 
geographical interpretation. Die Philosophie der Geschichte als Soziologie, 224. 

88 T take it Professor Seligman would include both this and the following among 
the applications of the economic interpretation. Economic Interpretation of History, 
2 ed., 70 et seg. Classification is not of great importance here, but the distinctions 
recognized by Barth tally so well with marked and significant differences in juristic 
method that I have preferred to follow him at this point. 

8 As to the meaning of “culture” here, see ante, note 67. 

% Seligman, Economic Interpretation of History, 2 ed., 35. 
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of jurists may be differentiated.easily enough according to the inter- 
pretation for which they stand. The idealistic view of jurisprudence — 
traces the development of the idea of justice as an ethical and moral 
phenomenon and its manifestations in the rules and principles 
applied in judicial decision, legislation, and doctrinal speculation. 
. It seeks, therefore, the metaphysical or philosophical basis of justice 
and right as ideas. Upon the one idea, it seeks to construct legal 
history, upon the other, jurisprudence. This was the standpoint 
of the metaphysical jurists of the nineteenth century and of the 
historical jurists who accepted their metaphysic.*' The religious 
interpretation of jurisprudence has found the key to juridical prog- 
ress and to legal institutions in the progress of religious thought 
and in religious institutions. Something of the sort was attempted 
by Stahl * on a large scale, and others have tried to write partic- 
ular chapters of legal history from this standpoint, — usually with 
very little result.* The political interpretation is the one with 
which we are all familiar. It assumes that a movement from sub- 
jection to freedom, from status to contract, is the key to legal as 
well as to social development. Thus it is a phase of the idealistic 
interpretation, seeing in law and in legal history a manifestation 
and development of the idea of liberty. Accordingly it finds the 





% “The complete science of jurisprudence consists, therefore, in the rational com- 
prehension of the whole of the conception of right as developed in time. In other 
words, the whole of jurisprudence is embraced in the universal history of Right. This 
universal history gives a representation of the perpetual connection of the formation, 
growth, and living principle of a people, and shows, in fact, how the realities of Right 
have been organically developed in the course of time in the progress of the world’s 
history.” Friedlander, Juristische Encyklopidie, 65 (1847), translated by Hastie, 
Outlines of Jurisprudence, 153. 

® “The apprehension of things in their grand total coherence, according to their 
highest cause and last purpose we call world-view. Every philosophical system is 
such a world-view. Every religion includes such a world-view, none the less if with 
less thorough development. This is true also of the Christian religion. Now it is 
the latter which we take as the foundation of the theory of law and of the State.” 
Stahl, Philosophie des Rechts, IT, § 5 (1829). 

% FE. g. Troplong, De l’influence du christianisme sur le droit civil des Romains 
(1843); Maass, Der Einfluss der Christenthum auf das Recht (1886). 

Yet such cases as the Stoic influence upon the classical period of Roman law and 
Puritan influence upon the common law must warn us that this interpretation is not to 
be despised. See my address, “Puritanism and the Common Law,” Proc. Kansas 
State Bar Assn., 1910, 45. To those who accept the idealistic interpretation in whole 
or in part, religion must be an important factor. Those who follow the culture inter- 
pretation lay stress upon religion as one of the elements of culture. Kohler, Lehrbuch 
der Rechtsphilosophie, 27, 152, 172. 
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end of all law in liberty and conceives of jurisprudence as the science 
of civil liberty. As Lorimer puts it, 


“the proximate object of jurisprudence, the object which it seeks as 
a separate science, is liberty.”™ 


The ethnological interpretation has been expounded by Post, and 
was in great favor with sociologists during the reign of the so-called 
biological sociology. It looks to the ethnological environment of 
laws and finds in the characteristics of the races of man among 
whom laws exist the determining factors in juridical progress and in 
legal institutions.» It has close relation to the physical interpre- 
tation of Montesquieu, the economic interpretation and the culture 
interpretation, and used moderately, as Post uses it, is a needful 
corrective of other interpretations. He has not claimed for it that 
it was all-sufficient. As used by Post, the procedure in such an 
interpretation is purely empirical. But there have been those who 
have turned this into an idealistic method, postulating a certain 
type of legal genius for each people and then expounding their 
legal institutions as manifestations thereof. The culture interpre- 
tation of the Neo-Hegelians has been considered in another connec- 
tion. Only the idealistic and the political interpretations have had 
followers in America, and the latter has prevailed almost entirely.*’ 





* Institutes of Law, 2 ed., 353 (1880). Lorimer was one of the leaders of the meta- 
physical school of the nineteenth century. But historical jurists took the same view: 
“Freedom is the foundation of right, which is the essential principle of all law.” 
“Tt is in freedom that the germ of all right and law lies.” Puchta, Cursus der Institu- 
tionen, I, § 2 (1841), translated by Hastie, Outlines of Jurisprudence, 5, 6. Sir Henry 
Maine’s famous generalization, Ancient Law, ch. 5 (1861), is an interpretation of 
legal history in this same way. 

Under the influence of this political interpretation, it is a commonplace method to 
expound the “external history ” of a legal system by way of introduction thereto. See, 
for example, Taylor, Science of Jurisprudence, chs. 3 and 4. Correspondingly, those 
who adopt the older idealistic interpretation preface a history of law with a discussion 
of the idea of right and justice and its development. See the remarks upon this practice 
in Pollock & Maitland, History of English Law, 1 ed., xiii. 

% “Ethnological jurisprudence . . . is the investigation of the ethnical or social 
causes of the social manifestations of right (law).” Ethnologische Jurisprudenz, I, 
§ 2 (1894). 

% Carle, La vita del diritto, Bk. V (1880). Many attempts have been made to 
deal with the history of Roman law, particularly its beginnings, in this way. See 
Voigt, Rémische Rechtsgeschichte, I, § 2 (1892). 

%7 Two recent attempts at an idealistic interpretation are Kinkead, Jurisprudence, 
Law and Ethics (1905) and Pattee, The Essential Nature of Law (1909). 
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The economic interpretation has been expounded and applied 
to Anglo-American legal history by Brooks Adams.** His interpre- 
tation regards law as a manifestation of the will of the dominant 
social class, determined by economic motives. He asserts that the 
idea of justice has had nothing to do with the actual course of doc- 
trinal development and legal evolution.*® He maintains that ‘the 
rules of the law,” to use his own words, “‘are established by the 
self-interest of the dominant class so far as it can impose its will 
upon those who are weaker.” ! The influence of propinquity has 
evidently given to this doctrine the imperative turn which suggests 
so strongly the analytical view. Austin might well say something 
like this, substituting the ideas of utility held by the dominant 
class for the self-interest of that class. Elsewhere, the imperative 
feature has been omitted; but with that exception the doctrine has 
been stated in the same way. Thus Croce says: 


“The true history of the law of a people — of the law really enforced 
and not merely that formulated in the codes, which is often a dead letter 
— cannot be other than one with the social and political history of that 
people, which means that all juridical history is economic, a history of 
wants and of labor.”’ } 


So far as any of the foregoing interpretations is insisted upon as 
the unum necessarium in jurisprudence, one must feel with Pro- 
fessor Small that they are simply “‘snap-judgments about social 
laws.” 1 This is true especially of the extreme economic inter- 
pretation in its imperative aspect. One has only to call to mind 
some of the many cases in which judicial and juristic idealism has 
produced and enforced ultra-ethical rules of conduct in advance of 





% Centralization and Law, Lectures 1 and 2 (1906); The Modern Conception of 
Animus, 19 Green Bag 12 (1907). 

% “You see that, in the abstract, right and justice as something beyond social 
convenience or, if you please, class advantage, are figments of the imagination. What 
you have, as a scientific fact, is an automatic conflict of forces reaching, along the 
paths of least resistance, a result favorable to the dominant energy.” Centralization 
and Law, 35. 

100 Jd. 45. 

101 Riduzione della filosofia del diritto alla filosofia dell’ economia, 46 (1907). Com- 
pare Leist, Privatrecht und Kapitalismus im 19 Jahrhundert (1911), and Bohlen, 
The Rule in Rylands ». Fletcher, 59 Univ. of Pa. L. Rev. 298, 319. In these 
studies of the relation of economics to particular doctrines we are upon firmer 
ground. 

108 General Sociology, 61. 
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the ideas of the dominant or any other class of the lay community,’ 
or in which a pure juristic tradition logically developed by lawyers 
drawn from the dominant social class has withstood the interest of 
that class, to perceive how narrow it is as a foundation for juris- 
prudence or as a philosophy of legal history. However wrongly 
entertained and believed in, the ideal of an absolute, eternal justice, 
to which jurists and judges have sought to make the rules enforced 
in the tribunals approximate so far as possible, has been a control- 
ling force in the classical periods, the periods of growth, of both of 
the great legal systems of the world. It was the motive power 
in the period of the ius naturale in Roman law and in the period of 
the school of natural law on the Continent in the seventeenth and 
eighteenth centuries. It was equally the motive power in the period 
of the rise of the court of chancery and the development of equity 
in England and in the period of American common law, the period 
of making over the traditional principles of English case law to 
meet our requirements, in the United States. The doctrine, which 
purports to rest on history, is refuted by history. And, in truth, 
it is more an interpretation of legislation than of law; and of that 
least important part of legislation which arbitrarily seeks new paths. 
For this reason it interprets the least enduring part of legal develop- 
ment. We must not forget that the administration of justice aims 
consciously at more than the imperative economic interpretation 
would hear of; and so we must take account of the extent to which 
the human will is moved by tradition, sentiment, the exigencies of 
a received system and many like factors, even against self-interest. 





108 F, g. the English doctrines as to trustees that led to the Judicial Trustees Act. 
“Sometimes I have wandered into a court of equity which knows not juries. One 
finds oneself in a rarified atmosphere of morality and respectability in which life is 
hardly possible. Look at the equitable doctrines of constructive notice and construc- 
tive fraud. Look at the impossible standard of duty laid down for trustees. Such a 
system of law could never have arisen with juries.” Chalmers, Trial by Jury in Civil 
Cases, 7 L. Quart. Rev. 15, 19. In the same place, Judge Chalmers speaks of the 
“ sublimated morality” of courts of equity as contrasted with the “sub-lunary” moral- 
ity of juries. But surely, in England at least, juries have represented the “dominant 
social energy,” since we are taught that while the barbarians administer, the philistines 
govern, and the British juror is drawn from the middle class. 

10 Certainly the man of business has been representative of the dominant class of 
our industrial communities in the immediate past. But his needs and desires have 
made scant impression upon the traditions of our law as to corporations. See Machen, 
Do the Incorporation Laws Allow Sufficient Freedom to Commercial Enterprise, 
Transactions, Maryland State Bar Assn., 1909, 78. 
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Even more must we do this when the administration of justice is in 
the hands of a profession with a long tradition of principles, an 
ideal of justice and a systematic science. In other words, we must 
regard “‘the spiritual initiative, which is superior to mechanical 
causation.” !° The insistence of the Neo-Kantians and of the new 
school of jurists in France upon the psychological side is parallel 
with the rise of social psychology among the sociologists. What is 
valid in the economic interpretation is better expressed by Kohler. 
Roscoe Pound. 


Harvarp Law ScHOOL. 
[To be continued.] 





10% Small, General Sociology, 639. 
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THE Law Scnoor. — The registration in the School on November 15 
for the last twelve years is shown in the following table: — 


I900-OL  190I-O2 1902-03 1903-04 1904-05 1905-06 
I = I I 











Res. Grad. . . I 4 
Third year . . 144 149 167 180 182 192 
Second year. . 202 190 196 201 232 216 
First year. . . 241 229° «= 228 293 2 3 243 
ee ee ee ee ee 
646 628 640 738 758 716 
1906-07 1907-08 1908-09 1909-10 IQIO-II IQII-12 
Res.Grad. . 2.  — 2 _ _— 2 3 
Third year . . 190 171 169 187 178 219 
Second year. . 199 198 207 1gI 238 217 
First year. . . 243 280 244 311 5 289 
Unclassified . _ — -- —_ 2 76 
Specials . .. 62 63 64 70 3 4 
694 714 684 759 799 808 


The following tables show the sources from which the twelve succes- 
sive classes have been drawn, both as to previous college training and 
as to geographical districts: — 


Harvarp GRADUATES, 


From New England outside Outside of New 
Class of Massachusetts, of Massachusetts. England. Total. 

1903 43 4 28 75 
1904 47 5 17 69 
190 44 4 20 68 
uae 52 7 32. gt 
1907 44 6 40 go 
1908 39 5 27 71 
1909 30 65 
1910 46 9 9 

IQIt 3 5 18 5 

1912 3 10 28 4 
1913 42 7 2 
1914 31 6 6 53 
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GRADUATES OF OTHER COLLEGES. 


From New England outside Outside of New 
Massachusetts. of Massachusetts. England. 


26 


215 


Hotpinc no Decree. 


New England Outside 
From Mas- outside of of New Total o 
sachusetts. | Massachusetts. England. Class. 


21 12 241 
22 10 229 
12 18 228 
2 293 
18 8 285 
14 9 

II 


243 

12 243 
1910 15 
1911 12 


18 280 
14 244 
1912 7 
1913 5 


311 
1914 15 


| [een nun fs 


7 
3 206 
289 

As the twenty-one Harvard seniors in the first year class have in 
each instance completed the work required for the A.B. degree, all mem- 
bers of the class are virtually college graduates. The same is true of 
practically the entire school. Of the seventy-six unclassified students 
thirty-four have entered this year, and of these, twenty-six are graduates 
of a college or university, and eight are graduates of law schools. 

One hundred and forty-five colleges and universities have representa- 
tives now in the school, as compared with one hundred and thirty-eight 
last year and one hundred and twenty-four the previous year. In the 
first-year class eighty-three colleges and universities are represented as 
follows: 

Harvard 74; Yale 33; Princeton 22; Dartmouth 15; Brown 11; Bow- 
doin 8; University of California, Clark College, Oberlin, Williams 4; 
Amherst, Bates, University of Chicago, Cornell University, University 
of Illinois, University of Iowa, University of Minnesota, New York Uni- 
versity, University of Pennsylvania, 3; Alabama Polytechnic Institute, 
University of Arkansas, Beloit, Boston College, Buchtel, Carleton, Col- 
orado College, University of Georgia, Holy Cross, University of Kansas, 
University of Michigan, University of Texas, Trinity (Conn.), Tufts, 
Union University, University of Virginia, Wabash, Washington and Jeffer- 
son, Wesleyan, 2; Allegheny, Bellevue, Bethel, Central University (Ky.), 
Columbia University, Cotner University, Delaware, De Pauw, Earlham, 
Elon, Emory, Fisk University, Greenville, Grinnell, Hamilton, Juniata, 
University of Kentucky, Kenyon, Knox, Lafayette; Loyola, University of 
Maine, Massachusetts Institute of Technology, Middlebury, University 
of Mississippi, University of North Dakota, Northwestern University, 
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Ohio Wesleyan University, Oxford University, Parsons, Pennsylvania 
College, University of Rochester, Rutgers, Santa Clara, University of 
Tennessee, Tulane University, Ursinus, University of Utah, Washburn, 
Washington and Lee University, West Virginia University, Western 
Reserve University, University of Wisconsin, Wittenberg, Wofford, 1. 





LiaBitity oF Future INTERESTS IN PERSONALTY FOR OWNER’S 
Dests. — Although the ancient common law did not recognize the exist- 
ence of future estates in personalty, the law became more liberal at an 
early period, and there has resulted an approximate assimilation of the 
rules governing the limitation of future interests in realty and personalty.! 
Remainders, vested? and contingent,’ legal * and equitable, may with- 
out question be carved out of the absolute ownership of chattels. How- 
ever, the power to deal with these interests when once created, has, in 
most jurisdictions, been confined to narrower limits. This is manifested 
most frequently in the restrictions placed on two closely allied incidents 
of ownership, alienability and liability to the demands of creditors. 

In these two particulars, the law as to personalty and realty has fol- 
lowed much the same trend. The assignment of a vested remainder in 
either land or chattels was allowed at common law; the estate passed 
by deed as a present property right.6 But contingent remainders in 
land could be assigned only in equity or by estoppel,’ as they were not 
regarded as present interests,* and, moreover, such an assignment was 
repugnant to the law of champerty and maintenance. Though the 
doctrines of champerty and maintenance never applied to personal prop- 
erty, the rule was the same.'° In several jurisdictions, this doctrine has 
been modified by statute and decision, so that a contingent interest 
may be assigned at law.” 

Although alienability and liability to the claims of creditors are two 
very similar attributes of property and other rights, they have often 
been disassociated in dealing with future estates. It is everywhere set- 
tled that a vested remainder in land may be sold on execution at law, 
title passing by sheriff’s deed.“ But a vested remainder in chattels is 
not subject to sale by common-law execution, as the writ of fieri facias 





1 See 2 BL. Comm. 398; 2 Kent Comm. 352. Cf. N. Y. Consox. Laws, 1909, c. 41, 
§ 11; N. Y. Laws oF 1909, c. 45. 

3 Hyde v. Parrat, 1 P. Wms. 1; Langworthy ». Chadwick, 13 Conn. 42. 

3 Logan 2. Executor of Ladson, t Desaus. (S. C.) 271. 

4 Dargan & Bradford v. Richardson, Dud. (Ga.) 62. 

5 Patterson v. Devlin, McMul. Eq. (S. C.) 459. 

6 Dargan & Bradford v. Richardson, supra. 

7 Den d. Hopper v. Demarest, 21 N. J. L. 525; Watson ». Smith, r10 N. C. 6, 14 
S. E. 640. See 4 Kent Comm. 260. 

8 See WiLtiaMs, REAL PRopERTY, 21 ed., 

® See BUTLER AND HARGRAVE, Notes on bo. ‘Lrrr. , 265 a, note 212. 

10 Ridgeway v. Underwood, 67 Til. 419. It does not appear that a contingent re- 
mainder in chattels ever passed by estoppel. 

1 Lawrence v. Bayard, 7 Paige (N. Y.) 70; Ham ». Van Orden, 84 N. Y. 257. 1 REv. 
Stat. oF 1836, 725, § 35 was in force when these cases were decided. Putnam 2. Story, 
132 Mass. 205. 

2 Atkins ». Bean, 14 Mass. 404; Deadman ». Yantis, 230 Ill. 243, 82 N. E. 592; 
Sheridan v. House, 4 Keyes (N. Y.) 5609. 
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requires an actual custody and delivery of the goods, and it can be 
reached only by a creditor’s bill in chancery.“ In both realty and per- 
sonalty contingent interests are beyond the reach of creditors in most 
jurisdictions. A contingent remainder in land, not being assignable, 
may not be sold on execution at law “ and a fortiori the same is true of 
a contingent remainder in chattels. The right to realize on them by a 
creditors’ bill in equity seems to depend upon whether they may be ac- 
corded the dignity of an existent estate. In most jurisdictions this is 
denied.” Assignments of contingent remainders in equity are sustained 
as specific performance of contracts to assign after the estate vests, and 
it is said that a court of equity cannot compel a debtor to make such a 
contract.’ However, in a few jurisdictions the courts have been willing 
to raise contingent estates above the rank of mere possibilities,” and in 
others the same result has been produced by statute, so that a contingent 
interest in lands or chattels may be reached by a creditors’ bill.1* The 
question was raised for the first time in New York by a recent case which 
decided '® that an equitable contingent remainder is “property” within 
section 1871 of the Code of Civil Procedure. National Park Bank v. 
Billings, 144 N. Y. App. Div. 536, 129 N. Y. Supp. 846. The court 
appears to have been influenced by section 59 of the Real Property Law,”° 
which declares that all interests in land or chattels shall be alienable like 
estates in possession. However, it is possible that the same result might 
have been reached independently of the statute. It requires no straining 
of logic to say that a contingent remainder dependent only on surviving 
the life tenant and attaining a certain age, is more than a mere possibil- 
ity. Such estates were always transmissible,” and the fact that the 
interest is equitable rather than legal offers no ground for a valid dis- 
tinction. Under the New York statute defining contingent remainders,” 
estates that in other jurisdictions would be treated as contingent are 
called vested, and accorded, without question, the dignity and attributes 
of a present property.™ It is difficult to see why an estate limited with 
an added contingency sufficient to withdraw it from the terminology of 
this statute should be so different in its essence, as to be beyond the reach 





3 Dargan & Bradford v. Richardson, supra; Allen v. Scurry, 1 Yerg. (Tenn.) 36; 
Lockwood & Co. ». Nye, 2 Swan (Tenn.) 515. 

144 Haward ». Peavey, 128 Ill. 430, 21 N. E. 503; Roundtree v. Roundtree, 26 S. C. 450, 
25S. E. 474. 

4% Howbert v. Cauthorn, 100 Va. 649, 42 S. E. 683; Watson ». Dodd, 68 N. C. 528. 

16 Watson v. Dodd, supra. 

17 Jacob, Jr. v. Howard, 15 Ky. L. Rep. 133, 22 S. W. 332. 

18 Mass. Rev. Laws, c. 159, § 3, cl. 7, provides for a “suit by creditors to reach and 
apply in payment of a debt, any property, right, title or interest, legal or equitable, of 
a debtor, which cannot be made at law, if the value can be ascertained by sale, ap- 
praisal or by any means within the ordinary procedure of the court.” Alexander »v. 
McPeck, 189 Mass. 34, 75 N. E. 88. The Missouri statute provides for execution 
sale of any interest in real estate. Mo. Gen. Start. or 1865, 642, § 18; White v. 
McPheeters, 75 Mo. 286. 

19 Scott and McLaughlin, JJ., dissented with opinions. 

20 N. Y. Consot. Laws, 1909, c. 50; N. Y. Laws oF 1909, c. 52. Cf. Cohalan ». 
Parker, 138 N. Y. App. Div. 840, 123 N. Y. Supp 


P- 343 . 
a Pinbury v. Elkins, 1 P. Wms. 563; Canident + Clark, 110 Ga. 729, 36 S. E. 404. 


#2 Ricketson ». Merrill, 148 Mass. 76, 19 N. E. 11. 


% N.Y. REAL Property LAW [Consot. Laws, 1909, c. 50; LAWS OF 1909, C. 52], § 40. 


™ Bergmann v. Lord, 194 N. Y. 70, 86 N. E. 828 
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of a court of equity. On the other hand, it is conceivable that a court of 
equity might, in its discretion, deny this relief, as the sacrifice involved 
in the sale of a contingent interest may be unconscionable. 





VALUATION OF WATER RIGHT AND FRANCHISE AS BASIS FOR 
DETERMINING IRRIGATION Rates. — The law is now settled by deci- 
sion,! or by statute,? that a company engaged in distributing water for 
irrigation is in the public service. Not only must it supply all who apply 
properly,’ but the rates must be reasonable and are subject to public 
regulation. The basis generally approved for determining the rates is 
a fair return on the present value of the property used in the business.® 
A recent case decides that water rights are rights of the consumer at- 
tached to his land and not property upon which the irrigation company 
is entitled to an income, but that the company’s franchise is to be valued 
as a basis forreturns. San Joaquin & Kings River Canal & Irrigation Co. 
v. County of Stanislaus, Circ. Ct., N. D. Cal. The case involves the 
western doctrine of prior appropriation, under which the first taker of 
water obtains a vested right in it.6 Appropriation by an irrigation com- 
pany not owning land has led to conflicting theories regarding the basis 
of the right. The weight of authority is that the user is the appropri- 
ator, and the company, though i in the public service, is the agent of the 
landowner.’? Such reasoning is unsatisfactory. The requisites for ap- 
propriation being diversion, and application to a beneficial use within 
a reasonable time,® it would seem that the company which diverts the 
water and applies it to lands other than its own meets the requirements. 
The company may change the point of diversion, the place of use, and 
may sell the right apart from the land.? The water right is a property 
right,!° but the fiction that it belongs to the consumer need not be re- 
sorted to in order to reach the conclusion of the court in the principal 
case. Whatever theory be taken, the right is not one upon which a 
return would be justified. Undoubtedly it depends upon the consumer 
for its continuance ;" so to charge for it is to charge for doing what the 
consumer allows; it is to require payment for the very right on which 





% In Jacob, Jr. v. Howard, supra, the decree was, that only a small portion of the 
estate be sold, as a sacrifice was to be avoided, if possible. The Massachusetts court 
has allowed equitable execution on a remainder subject to a single contingency, but 
refused to do so as to an interest subject to a double contingency. Clarke »v. Fay, 205 
Mass. 228, 91 N. E. 328. In Howbert v. Cauthorn, supra, the court said, “It would 
be a speculative transaction, and ruinous in its consequences, not only to creditors, 
but to all parties interested.” 


1 Fallbrook Irrigation District ». Bradley, 164 U. S. 112, 17 Sup. Ct. 56. 
2 See, for example, Cat. Stat., 1885, 95. 

3 San Diego Land & Town Co. ». Sharp, 97 Fed. 394. 

4 Salt River Valley Canal Co. v. Nelssen, ro Ariz. 9, 85 Pac. 117. 

5 San Diego Land & Town Co. ». National City, 174 U. S. 739, 19 Sup. Ct. 804. 
6 Atchison v. Peterson, 20 Wall. (U. S.) 507. 

7 Gould v. Maricopa Canal Co., 8 Ariz. 429, 76 Pac. 598. 

8 See Combs ». Agricultural Ditch Co., 17 Colo. 146, 28 Pac. 966, 967. 

® Strickler ». City of Colorado Springs, 16 Colo. 61, 26 Pac. 313. 

10 See Cash v. Thornton, 3 Colo. App. 475, 34 Pac. 268, 269. 

1! New Merger Ditch Co. v. Armstrong, 21 Colo. 357, 40 Pac. 989. 
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the ability to do business is predicated. To allow a street railway to 
charge for its right to use its tracks would be as permissible. Attempts 
by irrigation companies to collect for water rights in addition to the fee 
for distributing have been held invalid.” If such charges could not be 
made, certainly a valuation of such water right could not be added to 
the value of the property to increase the rates. Of course where the 
company has paid for the acquisition of water rights, a different result 
should follow. 

On principle, the value of a franchise should not be a basis for deter- 
mining rates. A franchise has value only in proportion to its capacity 
to earn profits; it increases in value with the earnings. If a high rate 
would be justified on account of the great value of the franchise, this 
fact would in turn enhance the value of the franchise itself and justify 
a still higher charge.“ The principal case is the first square decision on 
this point, but seems opposed to previous judicial intimations. There 
is a clear distinction between allowing for the value of a franchise where 
a plant is sold or taken by eminent domain, and allowing for it as a 
basis of rates. All courts allow for it in the former case,” as well as 
where the company has paid for the franchise."* A franchise has value 
for such purposes, but a company continuing in business would hardly 
add its value to the capital stock in estimating the annual income on its 
property.’ If the value of the water right cannot be counted because 
that allows a charge for a value really contributed by the consumer, 
it seems inconsistent to allow for the franchise, really contributed by the 
public. 





INTERPLEADER IN TAx Cases. — In New York a taxpayer who is about 
to be forced to pay taxes assessed on the same property in two towns 
may maintain a bill of interpleader against the towns or their tax collec- 
tors.!. Such a bill is not allowed in Rhode Island ? nor in Massachusetts.* 
A recent Massachusetts case gives two reasons for denying the relief. 
Welch v. City of Boston, 94 N. E. 271 (Mass.). The first is that the re- 
quirements for a bill of interpleader are not satisfied, in that there is no 
“privity” between the claimants, and that, as the amount of the taxes 
is different, the plaintiff is not impartial. These objections are merely 
technical.‘ The substantial reason given is that the relief would require 





12 Wheeler v. Northern Colorado Irrigating Co., 10 Colo. 582, 17 Pac. 487; San 
Diego Land & Town Co. v. National City, supra. 

18 See WyMAN, PuBLic SERVICE CORPORATIONS, § 1104. 

™ See Brunswick & Topsham Water District ». Maine Water Co., 99 Me. 371, 375- 
380, 59 Atl. 537, 538-541. The United States Supreme Court has held that a company 
is entitled to an income on the amount actually paid for a franchise, but not upon 
the amount which that franchise has since increased in value. Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192. 

% Brunswick & Topsham Water District v. Maine Water Co., supra. | 

16 Willcox v. Consolidated Gas Co., supra. 

1” Cf. Cedar Rapids Water Co. v. Cedar Rapids, 118 Ia. 234, 263, 91 N. W. 1081, rogr. 


1 Thompson v. Ebbet, Hopk. Ch. (N. Y.) 272; Dorn »v. Fox, 61 N. Y. 264. 
2 Greene v. Mumford, 4 R. I. 313. 

3 Macy ». Inhabitants of Nantucket, 121 Mass. 351. 

* See 17 Harv. L. REV. 489; 22 id. 294. 
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delaying the collection of taxes by injunction which is contrary to public 
policy. 

The conflict between this principle of public policy and the desire of 
courts of equity to give adequate relief to the individual has caused a 
state of great confusion in the authorities. Three different points of 
view may be distinguished. 1. Some courts, in direct contradiction to 
the policy announced in the Massachusetts case, consider that the mere 
illegality of a tax gives the taxpayer a positive equity to enjoin its col- 
lection, even when the law gives an adequate remedy by a suit to recover 
the money if paid under an illegal tax.® 2. In many jurisdictions the 
courts, while professing to believe that, as a general rule, it is against 
public policy to enjoin the collection of taxes, do not allow that policy 
to interfere with the established jurisdiction of equity; but only allow 
it to prevent an extension of jurisdiction to all cases of illegal taxes.® 
If the jurisdiction is invoked to remove a cloud on title,’ to prevent 
multiplicity of actions, or to avoid irreparable injury,* these courts will 
restrain the collection of illegal taxes. 3. There are many states whose 
courts take firm ground that public policy demands that equity should 
endeavor not to clog the wheels of government with injunctions. The 
prevention of multiplicity of suits is not a sufficient ground for enjoining 
the enforcement of a tax in these jurisdictions,’® and injunctions to re- 
move a cloud on title caused by an illegal tax are given sparingly." 
But the rule against enjoining the collection of taxes is seldom applied 
with perfect uniformity in the states that acknowledge its force. Such 
an injunction is sometimes allowed simply because of the hardship of a 
particular case. Thus it seems that the policy of non-interference 


with taxes is treated, where it is recognized, not as an overriding doctrine 
cutting through equity jurisdiction,” but rather as a consideration against 
granting injunctive relief to be weighed in each case.“ 

Should the consideration of policy outweigh the hardship of denying 
the plaintiff relief in the case of interpleader? Dismissal of a bill of 
interpleader involves no unbearable hardship on anyone. It is a weaker 
case on the ground of public policy for equity jurisdiction than a bill of 





5 Shenandoah Valley R. Co. v. Supervisors of Clarke County, 78 Va. 269. See 
Allwood ». Cowen, 111 Tl. 481, 486. A few legislatures also have passed statutes to 
this effect. Grn. CopE or Ou., 1910, § 12,075; KAN. GEN. StarT., 1909, § 5859. 

6 Dows ». Chicago, 11 Wall. (U. S.) 108; Indiana Mfg. Co. ». Koehne, 188 U. S. 681, 
23 Sup. Ct. 452. 

7 See Wilson v. Lambert, 168 U. S. 611, 612, 18 Sup. Ct. 217. 

8 See Raymond v. Chicago Union Traction Co., 207 U. S. 20, 39, 28 Sup. Ct. 7, 14. 

® Messeck »v. Supervisors of Columbia County, 50 Barb. (N. Y.) 190. There are 
statutes in a few jurisdictions prohibiting judicial interference with the collection of 
taxes. U.S. Rev. Srat., 1875, § 3224; NEB. Comp. STarT., 1901, c. 77, art. 1, § 144. 

19 Greenwood v. MacDonald, 183 Mass. 342, 67 N. E. 336; Dodd ». City of Hartford, 
25 Conn. 232. , 
= oe York Life Ins. Co. v. Supervisors of the City of New York, 1 Abb. Prac. 

N. Y.) 250. 

12 Jackson v. City of New York, 62 N. Y. App. Div. 46, 70 N. Y. Supp. 877. 

18 This is the view taken by the younger Pomeroy. 1. Pomeroy, EQuiTy JURISPRU- 
DENCE, 3 ed., § 270. 

4 The fact that a court is giving weight to this consideration of policy is often shown 
by a tendency to adhere strictly, in tax cases, to the ancient limitations of equity 
jurisdiction. , See Dodd ». City of Hartford, supra; New York Life Ins. Co. v. Super- 
visors of the City of New York, supra. 
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peace,” for a multiplicity of suits is likely to cause inconvenience to the 
state. It is curious that in New York, where judicial interference with 
taxes is usually discountenanced,' a bill of interpleader should be allowed 
in tax cases.” The Massachusetts court, which is one of the firmest ad- 
herents of the principle of not interfering with the collection of taxes, 
and has denied an injunction in a case involving multiplicity of suits,!* 
is amply justified in allowing public policy to override the jurisdiction of 
equity in the case of interpleader. 





CONSTITUTIONALITY OF DISCRIMINATIONS ON THE PARTY-COLUMN 
Form or Battot.! — A recent case held unconstitutional an amendment 
of the New York Election Law? providing that “if any person shall 
have been nominated by more than one political party . . . for the 
same office, his name shall be printed but once upon the ballot”; and 
in the party column where his name is not printed shall be printed “see 
— column ”;* and that to vote a “straight ticket” on such party column 
a mark shall be placed not only at the head of the column but also oppo- 
site the place where such candidate’s name is actually printed.t In the 
Matter of Hopper, 46 N. Y. L. J. 221 (N. Y. Ct. App., Oct., r911).5 

The New York Constitution provides that every male citizen of 
twenty-one shall vote at all elections; * that no one shall be disfranchised; ” 
and that elections “shall be by ballot or by such other method as may 
be prescribed by law provided that secrecy in voting be preserved.” ® 
But there is no provision that all elections shall be “free and equal.” ® 
The New York Court of Appeals, however, based their decision on the 
ground that such a provision could be implied, and that this law ‘in- 
fringed this constitutional right of the electors. The court reasoned that 





1%’ This view is taken in Rhode Island. Compare the case cited in note 2 with Mc- 
Twiggan v. Hunter, 18 R. I. 776, 30 Atl. 851. 

16 Merchants National Bank ». Mayor of New York, 172 N. Y. 35, 64 N. E. 756. 

17 See note 1, supra. 18 See note 10, supra. 


1 Three types of the Australian ballot seem to be in use in the United States: the 
so-called Massachusetts form on which the names of the candidates for an office are 
placed under the name of the office, followed by a designation of the party or parties 
by which the candidate is nominated, cf. Sawin ». Pease, 6 Wyo. 91, 42 Pac. 750; 
the “party-column” form, in use in New York; and a hybrid form, like that used in 
Colorado. Coto. REv. Srar., 1908, §§ 2235, 2236. A ballot similar to the last was 
declared unconstitutional in California Eaton v. Brown, 96 Cal. 371, 31 Pac. 250. 

2 N. Y. Laws oF 1o11, c. 640, § 33 

% This regulation could hardly oy defended on the ground that it saved printing 
or space on the ballot. 

4 The Supreme Court, Special Term, held the law to be unconstitutional. 45 N. Y. 
L. J. 2401. The Appellate Division reversed this decision. 46 N. Y. L. J. 1. This 
was in turn reversed by the Court of Appeals. 

5 Cf. Murphy »v. Curry, 137 Cal. 479, 70 Pac. 461. But cf. State ex rel. Runge ». 
Anderson, 100 Wis. 523, 76 N. W. 482; State ex rel. Bateman v. Bode, 55 Oh. St. 224, 
45 N. E. 195; Todd ». Board of Election Commissioners, 104 Mich. 474, 62 N. W. 564, 
64 N. W. 496. Since the constitutional provisions as well as the statutes are dissimilar, 
the cases are not exactly in point. 

6 N. Y. Const., Art. II, § 1. 7 N. Y. Consr., Art. I, § 1. 

8 N. Y. Const., Art. IT, § 5. 

® Many state constitutions so provide. See Pa. Consr., Art. I, § 5; Mass. Bri 
or Ricuts, Part I, §9; Int. Const., Art. IT, § 18. 
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there were precedents for implying restrictions into a constitution; '® 
that the New York Constitution of 1777 had spoken of the “equal 
freedom of the people” as regards voting; and that therefore under all 
the circumstances the spirit of the present constitution was that elec- 
tions should be free and equal. 

But a state constitution, unlike the federal Constitution, is not a 
grant of law-making power, but a restriction on the law-making power 
of the people through their legislature. And much stronger reasons 
must exist to justify an implication of a restriction on the law-making 
power, than are necessary to justify an implied grant of such power. In 
the light, therefore, of the words of the New York Constitution that 
elections “shall be by ballot or by such other method as may be pre- 
scribed by law provided that secrecy in voting be preserved,” it is diffi- 
cult to see how the power of the legislature over the rights of electors 
may be held to be limited by anything except the express constitutional 
restriction that no male citizen over twenty-one shall be disfranchised 
and that secret voting be retained." 

It may be suggested, however, that the law is unconstitutional from 
another point of view; namely, as an impairment of the right of a 
person to hold office. The New York Constitution, after statiug a form 
of oath for holders of office, provides that “no other oath, declaration 
or test shall be required as a qualification for any office of public trust.” * 
A recent New York decision held that to prohibit the nomination by 
one party of a candidate already nominated by another party was un- 
constitutional. The law under discussion in effect provides that, 
while a candidate already nominated by one party may be nominated 
by another party, if so nominated he must be voted for by a special 
mark. This requirement obviously raises a possibility that electors 
voting straight tickets, for parties in which a particular candidate is 
named only by a blank, may fail, from forgetfulness or other reason, to 
vote for that candidate; and, in thus unnecessarily lessening his chances 
for election, it might be held to infringe his right to be subject to no 
other test of qualification for public office than that provided by the 
constitution. 









10 “Our constitution has never expressly forbidden the taking of private property 
for private use, but only prescribes that ‘private property shall not be taken for public 
use without compensation.’ Yet the courts early held that this necessarily excluded 
the right to take such property for private use, with or without compensation.” Per 
Cullen, C. J., in the Court of Appeals. 

1 See cases cited in note 5. The legislature may restrict representation on the 
ballot to parties that received a certain percentage of the total vote cast at the last 
election. State ex rel. Plimmer v. Poston, 58 Oh. St. 620, 51 N. E. 150. But the 
elector has the power to write the name of a candidate on the ballot. Lamar v. Dillon, 
32 Fla. 545, 14 So. 383. Contra, State ex rel. Mize v. McElroy, 44 La. Ann. 796, 
11 So. 133. Under the Massachusetts form the printing of a candidate’s name more 
than once may be forbidden. State ex rel. Sturdevant v. Allen, 43 Neb. 651, 62 N. W. 
35. But a statute that actually disfranchises constitutionally qualified electors under 
the guise of regulation is void. Monroe ». Collins, 17 Oh. St. 665. It can hardly be 
maintained that the statute in the principal case has this effect. 

2 This view was expressed in the dissenting opinion to the judgment of the Appellate 
Division that the law is constitutional. 

3 N. Y. Const., Art. XIII, § 1. 
M4 Tn the Matter of Callahan, 200 N. Y. 50, 93 N. E. 262. 
% Cf. Dapper v. Smith, 138 Mich. 104, 101 N. W. 60. 
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Hanp BAGGAGE RETAINED IN THE CONTROL OF THE PASSENGER. — 
The extraordinary liability of a common carrier of goods as an insurer 
has been said to be a survival of the law as it once was in all cases of 
bailment.1_ Probably the only cases holding the bailee liable in the 
absence of negligence rested on his undertaking to carry the goods safe 
from robbery, and the present insurer’s liability is a result of a mistaken 
extension by Lord Mansfield of those cases.2 Whatever the true ex- 
planation of the sources of this liability, its basis is a bailment of 
goods to the carrier as carrier.’ Liability begins only with the deliv- 
ery of the goods into his possession,‘ and ends when the possession as 
carrier ends.’ Thus, when the owner accompanies his goods, so that 
the carrier does not assume the bailee’s control, the carrier is not liable 
as insurer.® 

For baggage delivered to the carrier for the journey, he is liable as an 
ordinary carrier of goods.’ Lord Holt held in two cases that there was 
no responsibility, unless a distinct price was paid for the baggage.* But 
the obligation to transport with the passenger certain personal effects 
necessary on the journey ® has long been recognized and compensation 
is found in the payment of fare." As in the days of the stagecoach the 
bulkier articles were placed in the boot,” so now they are taken in a 
separate baggage car. But small articles of immediate necessity the 
passenger has the right to keep with him.” 

For baggage rightfully retained by the passenger in his sole possession, 
the rule is well settled that the carrier is responsible only for due care." 
But the cases are in great conflict where the passenger retains only some 
degree of control. According to some cases, the carrier has apparently 
no responsibility at all. Against steamship companies, New York en- 
forces the peculiar innkeeper’s liability.“ Other cases impose the in- 
surer’s liability unless the possession by the passenger is exclusive.!” 
But unless the possession by the carrier is exclusive, the better view 
seems to be to hold the carrier responsible only for due care.!® This test 





1 Hotmes, Common Law, Lecture V. 

2 Forward v. Pittard, 1 T. R. 27. See 11 Harv. L. REv. 158. 

“ spe R. E. Lee, 2 Abb. (U. S.) 49. See Wyckoff ». Queens County Ferry Co., 52 
iW Se, as. 

4 Bulkley v. Naumkeag Steam Cotton Co., 24 How. (U. S.) 386. 

5 Ouimit v. Henshaw, 35 Vt. 605. 

6 East India Co. v. Pullen, 2 Str. 690. 

7 Woods v. Devin, 13 Ill. 746. 

8 Middleton v. Fowler, 1 Salk. 282; Upshare v. Aidee, 1 Comyns 24. 

® For a good statement of what constitutes proper baggage, see Woods v. Devin, 
supra, 750. 

10 Brooke v. Pickwick, 4 Bing. 218. 

11 See Chicago & Rock Island R. Co. v. Fahey, 52 Ill. 81, 83. 

12 See Brooke v. Pickwick, supra. 

#3 Runyan v. Central R. Co. of New Jersey, 61 N. J. L. 537, 41 Atl. 367. 

4 Tower v. Utica & Schenectady R. Co., 7 Hill (N. Y.) 47. 

46 Steamboat Crystal Palace v. Vanderpool, 16 B. Mon. (Ky.) 302. 

16 Adams v. New Jersey Steamboat Co., 151 N. Y. 163, 45 N. E. 3609. 

17 Louisville, Nashville & Great Southern R. Co. v. Katzenberger, 16 Lea (Tenn.) 
380; Richards ». The London, Brighton, & South Coast Ry., 7 C. B. 839; Le Conteur 
v. London & South Western Ry. Co., L. R. 1 Q. B. 54. 

18 Whicher v. Boston & Albany R. Co., 176 Mass. 275, 57 N. E. 601; American Steam- 
ship Co. v. Bryan, 83 Pa. St. 446. 
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is in accord with the authorities on the nature of the responsibility of 
the carrier of goods.!® 

A recent case adopts the test suggested, and points out a further re- 
quisite for imposing liability as insurer. Hasbrouck v. New York Central 
& Hudson River R. Co., 202 N. Y. 363, 95 N. E. 808. A trainman of the 
defendant railway, who was assisting the plaintiff in changing cars, had 
her handgrip for about fifteen minutes in the front of the car. For a 
loss of goods from the handgrip, the railway was held responsible only 
for due care. Although the railway had possession, it was merely tem- 
porary, while rendering a service incidental to the carriage of a passenger. 
Thus, to be liable as insurer, the carrier must hold the goods as carrier.” 
Mere possession is not enough." That the possession is in the regular 
course of business should not produce a contrary result,” for of such 
character is the carrier’s possession after completion of the journey, 
when due care only is required. The principal case should aid in pro- 
ducing a more desirable state of the authorities. 





EXTENT OF VALID WAIVER OF CRIMINAL PROCEDURE. — Many inci- 
dents of the usual criminal trial procedure may be waived by the defend- 
ant without rendering his conviction invalid. Examples of this are his 
waiver of a formal arraignment,! specification of the charges against 
him,? personal presence at the trial,’ and the right to be confronted by 
witnesses. An accused may agree to be bound by the verdict in the case 
of a co-defendant.6 The incidents waived may be assured to him by 
constitutions,’ by statutes,’ or by the common law.® But waiver of a 
jury trial is invalid; ® similarly, if the jury have not been sworn a con- 
viction is invalid;!° and, by the weight of authority, a trial by a jury 
of less than twelve, though assented to by the accused, is illegal." In 





19 Undoubtedly, difficult questions of fact will arise as to what constitutes assump- 
tion of possession by the carrier. See Nashville, Chattanooga & St. Louis Ry. Co. ». 
Lillie, 112 Tenn. 331, 78 S. W. 1055. 

20 Holmes v. North German Lloyd Steamship Co.» 184 N. Y. 280, 77 N. E. 21. 

*1 The carrier may hold the goods as warehouseman. Laffrey ». Grummond, 74 
Mich. 186. He may have possession momentarily while assisting a passenger to board 
a street car. Sperry v. Consolidated Ry. Co., 79 Conn. 565, 65 Atl. 962. 

2 Holmes v. North German Lloyd Steamship Co., sugra. Contra, Butcher 2. London 
: South Western Ry. Co., 16 C. B. 13. See Wyman, Pusiic Service CorPOoRATIONS, 

769. 

% Laffrey v. Grummond, supra. 


1 Hack v. State, 141 Wis. 346, 124 N. W. 492. Contra, Crain v. United States, 162 
U. S. 625, 16 Sup. Ct. 952. 

2 State v. Mitchell, 119 N. C. 784, 25 S. E. 783 1020. 

8 People v. Thorn, 156 N. Y. 286, 50 N. E. 9 

4 Odell v. State, 44 Tex. Cr. R. 307, 70 S. W. na State ». Olds, 106 Ia. 110, 76N. W. 
644. 

5 Anonymous, 3 Salk. 317. 

6 Williams v. State, 61 Wis. 281, 21 N. W. 56. 

7 Flynn ». State, 97 Wis. 44, 72 'N. W. 373. 

8 Wells v. State, 16 S. W. 577 (Ark.). 

® Harris v. People, 128 Ill. 585, 21 N. E. 563. 

10 Slaughter v. State, 100 Ga. 323, 28 S. E. 150. 

i yon ». United States, 159 Fed. 801. Contra, State ». Sackett, 39 Minn. 60, 
38 N. W. 773. 
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a recent case, after all the evidence was in, one of the jurors was changed, 
and all the jurors were then sworn. The only evidence presented to these 
jurors was the reading of the testimony which had been taken before the 
original jurors. The accused consented to these proceedings. But it was 
held that the conviction was illegal. People v. Toledo, 72 N. Y. Misc. 635, 
130 N. Y. Supp. 440. 

The extent of valid waiver must be determined by the purpose of the 
procedural system and its particular elements. The system itself aims 
to secure a rational trial. The protection of the accused is the basis of 
some of its incidents; ” that of others is said to be a public interest in 
assuring to him such protection, even against his own will. In so far as 
any rule is for the benefit of the accused alone, the validity of his waiver 
should be unquestioned.“ But the basic theory of our trial procedure 
requires that his waiver shall not make the trial irrational. The only 
other limitations arise from the theory of public interest, and are ascer- 
tainable by determining its meaning, its reasonableness, and its present 
scope. 

Definition of the theory of public interest is difficult because the de- 
cisions have not attempted it. The meaning cannot be that fairness to 
the accused requires the usual procedure, unchanged; on the contrary, 

-his waiver may be a convenience, and even a source of protection, to 
him; and, if anything, the accused is today over-protected.'® Nor can 
it mean that procedural changes will be prejudicial to the state as a 
party; a rational trial is sufficient for the protection of the state in 
criminal trials. The theory may be merely an example of over-tender 
regard for the accused; or, possibly, it is a survival of the eighteenth- 
century notion of an arbitrary magistracy against which the people 
must be protected.!” The latter is the more likely, because the theory 
has been applied only where the principles of constitutional construction 
require the adoption of views current at the time of the adoption of the 
American constitutions. Under either explanation, however, it is today 
logically indefensible.'*® It has never been extended to some of our 
earliest constitutional provisions.’ Latterly, the United States Su- 
preme Court has indirectly declared against such a theory.” It finds 
its chief expression in the prohibition of the waiver of trial by jury, and 
such trial features as may be said to be inseparable from the conception 
of jury trial.” The final question then becomes one of determining 
what is an integral part of a trial by jury, as provided for constitution- 





12 State v. Woodling, 53 Minn. 142, 54 N. W. 1068. 
18 Cancemi v. People, 18 N. Y. 128. 
M4 Schick v. United States, 195 U.S. 65, 24 Sup. Ct. 826; State v. Polson, 29 Ia. 


133. 
1% State v. Kaufman, 51 Ia. 578, 2 N. W. 275; Commonwealth v. Dailey, 12 Cush. 
(Mass.) 80. 

16 See Tart, PRESENT Day PROBLEMS, 343-353. 

17 See Ex parte Bain, 121 U. S. 1, 12, 7 Sup. Ct. 781; THe Feprrattst, No. 83; 
3 balay eo WriTINGS OF THOMAS JEFFERSON, 81-82; McCLAIN, CoNSTITUTIONAL 
Law, § 254. 

18 See techn, CONSTITUTIONAL Law, § 254. 

19 State v. Mitchell, supra; Dula v. State, 8 Yerg. (Tenn.) srz. 

20 Hawaii v. Mankichi, 190 U. S. 197, 23 Sup. Ct. 787; Dorr ». United States, 195 
U. S. 138, 24 Sup. Ct. 808. 

*1 Cancemi v. People, supra. 
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ally. And since the interpretation which makes it impossible to waive a 
jury is due to an old conception no longer accepted, the theory of public 
interest should be limited as closely as possible in its application. 





Dower AS SUBJECT TO INHERITANCE TAX. — An important question 
in the construction of inheritance tax laws is whether dower comes 
within their scope. A recent Tennessee decision’ holds that under a 
statute taxing property passing “under the intestate laws” dower is not 
taxable. Crenshaw v. Moore, 137 S. W. 924 (Tenn.).! Illinois under an 
identical statute adopted the contrary rule.” 

In deciding the question as to what is covered by inheritance taxes, 
the general intention of legislatures in passing such laws must be subordi- 
nated to the meaning of the words used to express that intention. The 
mere fact that the transfer of property occurs on the death of an in- 
testate does not show that it passes under “intestate laws.” The term 
“intestate laws” refers only to the laws “governing intestate succes- 
sion.” Clearly all property of an intestate is not subject to the in- 
heritance tax, as for example that which is applied to the payment of 
the debts of the deceased; for “it is recognized by . . . courts generally 
that a tax of this character is not a tax on property as such but one upon 
the right of succession.” 4 

Is dower a form of succession? Its origin is probably to be sini in 
an early Germanic custom of the husband’s giving the wife a dos on 
marriage.’ In Saxon times the widow was supported wholly out of the 
personal estate, and not until the Norman conquest did dower in land 
arise. Blackstone says that the reason our law adopted it was “for the 
sustenance of the wife, and the nurture and education of the younger 
children.” ® The right has always been treated with the greatest solici- 
tude until modern times,’ and as far back as Magna Charta, the widow 
was freed from the burden of fine and relief, to which all heirs and alienees 
were subject. This early special privilege marks a difference between 
inheritance and dower which is due to the complete lack of connection 
between dower and the rules of descent; and in fact the widow’s estate 
is a temporary dislocation of these rules. Furthermore before the hus- 
band’s death the right to dower, although not vested,® is still a contin- 
gent right of sufficient importance to be a subject of judicial protection,” 





1 The same conclusion has been reached under a code. Succession of Marsal, 118 
La. 211. And it has been so held with respect to curtesy. In re Starbuck’s Estate, 63 
N. Y. Misc. 156, 116 N. Y. Supp. 1030, aff. 137 N. Y. App. Div. 866, 122 N. Y. Supp. 
584. 

2 Billings ». People, 189 Ill. 472, 59 N. E. 798. 

8 See In re Joyslin’s Estate, 76 Vt. 88, 92, 56 Atl. 28r. 

4 See Im re Kennedy’s Estate, 1 57 € — 517, 523, 108 Pac. 280, 282. 

5 See 1 ScriBNER, Dower, 2 ed., ch. 1, § 5. 

6 See Bi. Comm., Bk. IL., § 120. 

7 Seer SCRIBNER, Dower, 2 “a ch. 1, §§ 32, 33. 

8 See id., § 15. 

9 Virgin 9. Virgin, x Ill. App. 188; Boyd ». Harrison, 36 Ala. 533. But see 2 Scris- 
NER, Dower, 2 ed., ch. 1, §§ . 

10 Atwood 2. Arnold, 23 RI . 609, 51 Atl. 216, 








182 HARVARD LAW REVIEW. 


while the expectant heir’s right is not recognized." But more funda- 
mentally, inheritance or succession ” are the terms applied to the devolu- 
tion and distribution of the real and personal property of an estate 
which remains after all liabilities have been settled. Dower on the 
other hand is itself an obligation of the estate created by the law. It is 
not part of the assets to be distributed; and so important an obligation 
is it considered that it must be satisfied not only prior to the distribution 
but even in preference to the other debts of the deceased. This finally 
must be conclusive proof that the widow is really a creditor and in no 
sense a distributee,’ and hence that dower is not a form of succession.!” 

The above reasoning can be supported by an analogy. It has been 
held that “‘a homestead right . . . is not a right which vests under the 
law by succession. It is a right bestowed by the beneficence of the law of 
this state for the benefit of the family ” !* and hence is not subject to an 
inheritance tax.!® The same principle is equally applicable to the right 
of dower. 
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AcCORD AND SATISFACTION — VALIDITY — RETENTION OF SuM OFFERED 
AS FuLL SETTLEMENT OF ANOTHER’S Dest. — The father of a debtor wrote 
to the creditor, offering, in full settlement of the debt, an amount less than 
that of the debt, and enclosing a draft for that amount. The creditor cashed 
the draft, and wrote that he had placed the sum on account. Held, that he 
cannot recover the balance from the debtor. Punamchand v. Temple, [1911] 


2 K. B. 330 (C. A). 

The principal case does not profess to alter the strict English rule as to the 
question of satisfaction by a third person, but follows a dictum of Willes, J., 
in declaring that payment not technically satisfaction may bar further recovery 
by the creditor. See Cook v. Lister, 13 C. B. N.S. 543, 594. Yet, in order to have 
that effect, the payment must be received in full discharge of the debt. It 
was formerly held by the Court of Appeal that whether or not a check or draft, 
offered in full settlement, was accepted as such is a question of fact to be decided 
by the trial judge or jury. Day v. McLea, 22 Q.B.D.610: The principal case 


il Thorne v. Cosand, 160 Ind. 566, 67 N. E. 257. 

12 The words are practically synonymous according to modern use. See Stolen- 
burg v. Diercks, 117 Ia. 25, 29, 90 N. W. 525, 526. 

18 See State v. Payne, 129 Mo. 468, 477, 31 S. W. 797, 798. 

™ McLaughlin ». Bank of Potomac, 7 How. (U. S.) 220. 

8 See Sisk v. Smith, 6 Ill. 503, 511. In Pennsylvania it is otherwise by statute. See 
Porter v. Lazear, 109 U. S. 84, 86, 3 Sup. Ct. 58, 59. 

16 See Hill’s Admrs. ». Mitchell, 5 Ark. 608, 618. 

17 “The dissimilarity in the origin, character and duration of the two estates (that 
of the widow and the heir) must be plain to every apprehension.” See Sutherland ». 
Sutherland, 69 Ill. 481, 486. This conclusion is not weakened when, as in the prin- 
cipal case, there is a statute limiting the right of dower to those lands of which the 
husband died seised. Such a statute, in derogation of the common law, cannot be 
held to change the nature of dower unless it expressly so provides. It must be con- 
fessed, however, that if both this statute and the Pennsylvania statute in note 15 were 
in effect in the same jurisdiction, from an analytical point of view it would be hard 
to distinguish such an emasculated dower from a form of inheritance like the pars 
legitima of the Civil Law. 

18 See Estate of Moore, 57 Cal. 437, 442. 

19 In re Kennedy’s Estate, supra. 
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admits that the question is one of fact, but declares that a written protest does 
not override the evidence of acceptance afforded by the cashing of the draft. 
It seems doubtful, therefore, whether any evidence would have satisfied the 
court that the inference of acceptance had been rebutted. If that be so, the 
principal case shows a strong tendency to overthrow the rule that the question 
is the one of fact referred to above. For a discussion of the principles involved, 
see 17 Harv. L. REv. 459, 469-473. 


ADMIRALTY— TorTS— DAMAGES RECOVERABLE FROM ONE OF Two VEs- 
SELS AT Fautt.—In a collision at sea a vessel in tow was injured by 
the fault of the tug and a third vessel. Held, that the vessel in tow may 
poy her whole damage from the third vessel. The Devonshire, 27 T. L. R. 
490 (P. D.). 

This is clearly irreconcilable on principle with the English rule that an 
innocent cargo can recover only one half of its damage from one of two vessels 
injuring it. The Drumlanrig, [1910] P. 249. If the court allows contribution 
on the facts of the principal case, the result will be that where a vessel is 
injured, the English rule as to joint tortfeasors will be the same as the Amer- 
ican. See 24 Harv. L. REv. 150. But it seems hardly likely that the English 
court will allow contribution in a separate suit, since it has refused to allow it 
where both tortfeasors are in court. The Avon and Thomas Joliffe, [1891] P. 7. 


ADVERSE Possession — SuByEcT MATTER AND EXTENT — APPLICATION 
OF CONSTRUCTIVE PossEssION DocTRINE TO LARGE TRACTS OF LAND. — The 
defendant having been for more than 25 years in actual possession of 15 to 
20 acres of land under color of title to a 320-acre tract, the plaintiff brought 
an action of ejectment to recover the entire tract. Held, that the defendant 
(al acquired title to the 320 acres. Marietta Fertilizer Co. v. Blair, 56 So. 131 

Ala.). 

By the American doctrine, the occupation of part of a tract of land under 
color of title to the whole is constructive adverse possession of the entire tract. 
Ellicott v. Pearl, to Pet. (U. S.) 412. The reason for this rule is that it is im- 
practicable for the occupant to clear and cultivate an entire farm at one time. 
See Jackson d. Gilliland v. Woodruff, 1 Cow. (N. Y.) 276, 287. This reasoning 
is obviously inapplicable to a case where actual possession of a few acres is 
made the basis for a claim to a vast expanse of country. Chandler v. Spear, 22 
Vt. 388. Accordingly, several courts have held that the amount of land which 
can be thus obtained must be limited to a tract which can be used in one body 
according to the usual manner of business of the country. Thompson v. Burhans, 
61 N. Y. 52. See Murphy v. Doyle, 37 Minn. 113, 116, 33 N. W. 220, 222. The 
difficulty of applying such a rule is perhaps increased, as the principal case 
points out, by the large-scale methods of modern business, but its necessity 
is clear. Archibald v. New York Central, etc. R. Co., 1 N. Y. App. Div. 251, 
37 N. Y. Supp. 336. The weight of authority, however, is perhaps in accord 
with the principal case. Doed. Lenoir v. South, to Ired. (N. C.) 237; Hicks v. 
Coleman, 25 Cal. 122. The question is regulated by statute in several states. 
N. Y. Cope Civ. Proc., § 370; Ca. Cope Civ. Proc., 1906, § 323. 


AGENCY — AGENT’s LiaBILiITy TO THIRD PARTIES — THEORY OF UNDIS- 
CLOSED PRINCIPAL APPLIED TO Torts. — The defendant, concealing the fact 
that he was merely an agent, employed the plaintiff to work on a building. 
The plaintiff did not know till after the injury complained of that the defend- 
ant was an agent. There was no evidence that the defendant was personally 
negligent. Held, that the defendant is liable as if he were the principal. Yar- 
slowitz v. Bienenstock, 130 N. Y. Supp. 931 (Sup. Ct.). 

The agent of a disclosed principal is not liable for injuries to subagents 
unless he himself has been negligent. Stone v. Cartwright, 6 T. R. 411; Brown 
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v. Lent, 20 Vt. 529. But when the employing agent conceals his agency, he 
is liable as if he were principal. Malone v. Morton, 84 Mo. 436; Morris & Co. v. 
Malone, 200 Ill. 132, 65 N. E. 704. The principal case apparently suggests 
that this distinction is explained by the doctrine of undisclosed principal, that 
an agent who contracts as principal is liable on the contract. Simon v. Motivos, 
3 Burr. 1921; Pierce v. Johnson, 34 Conn. 274. The same rule holds where 
one contracts as agent but fails to name his principal. Cobb v. Knapp, 71 
N. Y. 348; Ye Seng Co. v. Corbitt, g Fed. 423. The reason usually given is 
that the agent is a party to the contract; and in accord with this reason the 
agent is allowed to sue. Joseph v. Knox, 3 Camp. 320; Short v. Spackman, 
2 B. & Ad. 962. But the principal may also sue on the contract. Cothay v. 
Fennell, 10 B. & C.671; Huntington v. Knox, 7 Cush. (Mass.) 371. As there 
is a contract with but one person, and on true principles of agency that con- 
tract is made with the principal, the reasoning of the cases holding the agent 
on the contract seems unsound. Certainly it is inapplicable to the principal 
case, where the liability is not contractual. The decision should be placed on 
the short ground that the defendant, having induced the plaintiff to enter the 
employment by holding himself out as principal, is estopped to show that he 
is not the principal. 


AGENCY — Scope oF AGENT’s AuTHORITY — BonA FIDE PURCHASER FROM 
PURCHASER WITH Notice OF AGENT’s FraAup. — An agent, in violation of 
his instructions, delivered a deed which had been executed with the name of 
the grantee blank. The deed was recorded with the name of a party for grantee, 
who was chargeable with notice of the agent’s wrong. This grantee con- 
veyed to a purchaser for value and without notice. The principal joined all 
parties in a suit to quiet title. Held, that he is entitled to a decree provided 
(rk makes good the bond fide purchaser’s loss. Guthrie v. Field, 116 Pac. 217 

Kan.). 

In Kansas, parol authority to complete a deed executed with the grantee’s 
name blank is sufficient. Exchange National Bank v. Fleming, 63 Kan. 1309, 
65 Pac. 213. This is so even where a third party with the agent’s authority 
writes in the name. Cf. Commercial Bank v. Norton, 1 Hill (N. Y.) 501. The 
agent’s incidental power to convey does not depend upon the third party’s 
belief in its existence. Edmunds v. Bushell, L. R. 1 Q. B. 97; Watteau v. Fen- 
wick, [1893] 1 Q. B. 346. The third party’s knowledge of the agent’s wrong 
would make the transaction voidable as to him but would not prevent the 
passage of title. The bond fide purchaser’s title, therefore, should be unassailable. 
Arnett’s Committee v. Owens, 23 Ky. L. Rep. 1409, 65 S. W. 151; Somes v. Brewer, 
2 Pick. (Mass.) 183. The court relies upon the doctrine that, of two innocent 
parties, the loss must fall upon the one whose misplaced confidence enabled the 
wrongdoer to cause it. As applied by the courts in cases like this, it does not 


differ from estoppel. Friswold v. Haven, 25 N. Y. 595; State v. Matthews, 44 . 


Kan. 596, 25 Pac. 36. From the nature of a deed it is difficult to find a represen- 
tation to the purchaser from the grantee, upon which to base an estoppel. 
Cf. Grant v. Norway, 10 C. B. 665. And if there is an estoppel, the innocent 
purchaser should obtain a perfect title. Horn v. Cole, 51 N. H. 287; Grissler 
v. Powers, 81 N. Y. 57. Contra, Campbell v. Nichols, 33 N. J. L. 81. In un- 
usual cases, relief upon the terms of the decree in the principal case might 
be granted. Cf. New York & New Haven R. Co. v. Schuyler, 34 N. Y. 30. If 
the third party completed the deed, without authority from the agent, title 
would not pass. But the court does not accept this theory of the facts. . 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — CORPORATE NAME. — 
The trustee in bankruptcy of a corporation sold its good will and trade name. 
The corporation received its discharge. Held, that the purchaser from the 
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trustee may, and the corporation may not, use the corporate name. Myers Co. 
v. Tuttle, 188 Fed. 532 (Circ. Ct., S. D. N. Y.). 

The good will of an individual bankrupt can be sold by the trustee, but not 
so as to prevent his subsequently doing business in his own name. Cruttwell v. 
Lye, 17 Ves. 335; Bellows v. Bellows, 24 N. Y. Misc. 482, 53 N. Y. Supp. 853; 
Helmbold v. Helmbold Mfg. Co., 53 How. Pr. (N. Y.) 453. This rule exists be- 
cause a man’s name is considered so peculiarly his own and so necessary to him 
that it should be left to him after discharge in order to give him another chance 
in life. See Helmbold v. Helmbold Mfg. Co., supra, 459. Obviously this reason- 
ing does not apply to a corporation, which gets its name from the state, and 
is given more chance in life than it deserves by being allowed a discharge in 
bankruptcy at all. There is hence no justification for applying the rule to 
corporations, and the corporate name should be sold just as all other assets. 
There seems to be no reason why a corporate name cannot be sold. Lothrop 
Pub. Co. v. Lothrop, etc. Co., 191 Mass. 353, 77 N. E. 841. Cf. Lamb Knit 
Goods Co. v. Lamb, etc. Co., 120 Mich. 159, 78 N. W. 1072. See 1 MACHEN, 
Corporations, § 468. As far as the wording of the statute is concerned, it 
could pass to the trustee as “property which . . . he [the bankrupt] could by 
any means have transferred.” BANkRuptcy Act oF 1898, § 7o@ (5). Or 
perhaps the term “trade-marks ” would include it. BANKRuptcy Act OF 1808, 
§ 70a (2). See Paut, TRADE-MARKS, § 160. It may be objected that this 
decision deprives corporations of an incident of the discharge allowed them. 
It is submitted that it merely refuses them a privilege given for special reasons 
to an individual. 


Bitts AND Notes — DoctRINE OF PRICE v. NEAL — OVERDRAFT PAID BY 
DraweEE Bank. — The plaintiff bank, under the mistaken belief that the 
drawer had sufficient funds deposited, paid a check to the payee, the defendant. 
Held, that it cannot recover the amount so paid. Spokane & Eastern Trust Co. 
v. Huff, 115 Pac. 80 (Wash.). 

The case represents the great weight of authority. Hull v. Bank of South 
Carolina, Dud. (S. C.) 259; First National Bank of Denver v. Devenish, 15 
Colo. 229, 25 Pac. 177. The decision is often based on the cases denying 
relief in the case of forged bills. See Hull v. Bank of South Carolina, supra, 
261. But there the holder, having no claim at all against the supposed drawer, 
loses if he must refund. In this case, the note being valid, a claim does exist 
against the drawer, and the parties may be put iz statu quo whether in giving 
up the note the holder gave value or not. Some authority may be found op- 
posed to the principal case. President, etc. of Appleton Bank v. McGilvray, 
4 Gray (Mass.) 518. See Whiting v. City Bank, 77 N. Y. 363, 366. These cases 
intimate that a change of position such as a release of indorsers would be a 
good defense. Though the rule of the principal case is too universal to be 
changed, it is well to recognize that it is not due to an equality of equities be- 
tween the parties, but merely to hesitancy in overturning transactions with 
commercial paper. See National Bank of New Jersey v. Berral, 70 N. J. L. 757, 
760, 58 Atl. 189, 190. It may well be doubted whether this is here a sufficient 
reason to make an exception to the general rule. Cf. Merchant’s National Bank 
v. National Bank of the Commonwealth, 139 Mass. 513, 2 N. E. 89. 


CARRIERS — BaGGAGE — Limitation oF Liasriity. — The plaintiff’s ticket 
stated: “The company assumes no risk for baggage except for wearing apparel, 
and limits its responsibility to $100.” The plaintiff’s baggage was lost while in 
the custody of the defendant’s trainman, as he was assisting the plaintiff in 
changing cars. Held, that the limitation applies only to baggage regularly 
checked for the journey. Hasbrouck v. New York Central & Hudson River R. 
Co., 202 N. Y. 363, 95 N. E. 808. 
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Although the terms of the contract limiting liability include all baggage, the 
decision that the limitation does not apply to hand baggage retained, except 
temporarily, by the passenger is undoubtedly correct. Holmes v. North Ger- 
man Lloyd Steamship Co., 184 N. Y. 280, 77 N. E. 21. Cf. Runyan v. Central 
R. Co. of New Jersey, 61 N. J. L. §37, 41 Atl. 367. Contra, Le Conteur v. London 
& South Western Ry. Co., L. R. 1 Q. B. 54. The words must be strictly con- 
strued, for, first, the language is that of the carrier, and second, the limitation 
is in derogation of his common-law liability. Mynard v. Syracuse, Binghamton, 
& New York R. Co., 71 N. Y. 180. Moreover, the distinction between baggage 
bailed to the carrier for the journey and that retained in the personal control 
of the passenger is clear. See Notes, p. 178. 


CARRIERS — BAGGAGE — PERSONAL EFFECTS RETAINED IN CONTROL OF 
PASSENGER. — Goods disappeared from the plaintiff’s handbag while it was 
in the custody of a seryant of the defendant railroad, who was assisting the 
plaintiff in changing cars. No explanation of the loss was offered. Held, that 
the defendant is liable for negligence, but not as an insurer. Hasbrouck v. New 
York Central & Hudson River R. Co., 202 N. Y. 363, 95 N. E. 808. See 
NotEs, p. 178. 


CARRIERS — LimITATION OF LIABILITY — PUBLICATION IN INTERSTATE 
RATE SCHEDULES AS Notice BInpING Surpper. — The plaintiff, an interstate 
passenger of the defendant railroad, claimed as damages the actual value of 
baggage lost through the defendant’s negligence. The defendant in compliance 
with the Interstate Commerce Act had filed with the Interstate Commerce 
Commission, and conspicuously published, schedules of rates and regulations 
with notice that it undertook to check free, baggage not exceeding a certain 
value. A higher rate was provided for baggage in excess of this value. The 
plaintiff did not know of the schedules or of any limitation of liability. Held, 
that she may recover the actual value of the baggage lost. Hooker v. Boston & 
Maine R., 95 N. E. 945 (Mass.). 

By the common law in Massachusetts one shipping baggage is not bound by 
stipulations for limitation of liability of which he is ignorant. See Hood Co. v. 
American Pneumatic Service Co., 191 Mass 27, 29, 77 N. E. 638. The extent 
of his recovery may, however, be restricted by express contract or assent to the 
regulations. Bernard v. Adams Express Co., 205 Mass. 254, 91 N. E. 902; 
Graves v. Adams Express Co., 176 Mass. 280, 57 N. E. 462. This is law quite 
generally. Windmiller v. Northern Pacific Ry. Co., 52 Wash. 613, 101 Pac. 225. 
Contra, Hughes v. Pennsylvania R. Co., 202 Pa. St. 222, 51 Atl. 990. See 1 Hutcu- 
INSON, CARRIERS, 3 ed., §§ 401 ef seg. The English law seems more favorable 
to the carriers in giving effect to notices of limitation not actually brought to 
the shipper’s attention. See Richardson, Spence, & Co. v. Rowntree, [1894] A. C. 
217, 219; Parker v. South Eastern Ry. Co., 2 C. P. D. 416, 424. The Inter- 
state Commerce Act requires schedules of rates and regulations to be filed and 
published. 3 U.S. Comp. Srar., rg01, Tit. 56 A,c. 1, § 6. The public are held 
to these rates and regulations when so filed and published regardless of knowl- 
edge of, or assent to, the rates. Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 242, 
26 Sup. Ct. 628; Melody v. Great Northern Ry., 25 S. D. 606, 127 N. W. 543. 
Whenever Congress has seen fit properly to legislate, the state law must give 
way. Gulf, Colorado, & Santa Fé Ry. Co. v. Hefley, 158 U.S. 98, 15 Sup. Ct. 802. 
But a stipulation of limited liability is not a rate nor a regulation, nor a neces- 
sary part of the schedule required by the act, so as to take the case out of the 
state law. It seems, therefore, that the Massachusetts common law, which 
requires assent to the stipulation, was properly held to apply in the principal 
case. Cf. Miller v. Chicago, Burlington, & Quincy R. Co., 85 Neb. 458, 123 
N. W. 449; Fielder v. Adams Express Co., 71 S. E. 99 (W. Va.). 
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Conrtict or LAws — ErFrecT AND PERFORMANCE OF CONTRACTS — WHAT 
Law Governs Notice oF DisHONOR TO INDORSER OF A Note. — The plaintiff 
was the holder of a promissory note payable in Canada, indorsed by the de- 
fendant in Illinois. Notice of dishonor was given in compliance with the law 
of Canada, but insufficient by the Illinois rule as to notes payable in Illinois, 
to charge the indorser. Held, that the defendant is liable upon his indorse- 
Cie) Guernsey v. Imperial Bank of Canada, 188 Fed. 300 (C. C. A., Eighth 

irc.). 

There is a conflict of authority as to what law determines the time and suffi- 
ciency of notice of dishonor to charge the indorser. See note to Spies v. National 
City Bank, 61 L. R. A. 193, 217. The English cases hold that this is governed 
by the law of the place where the bill or note is payable. Rothschild v. Currie, 
1 Q. B. 43; Rouquette v. Overmann, L. R. 10 Q. B. 525. This is the rule of the 
Bills of Exchange Act. Srart. or 1882, 45 & 46 Vict. c. 61, § 72. The Nego- 
tiable Instruments Law has no provisions on conflict of laws, but the weight 
of American authority seems to prefer the law of the place of indorsement, on 
the ground that the contract is made there, and that due notice of dishonor 
according* to the lex loci contractus is a condition precedent to any liability. 
Avymar v. Sheldon, 12 Wend. (N. Y.) 439; Snow v. Perkins, 2 Mich. 238. See 
Story, Conriict oF Laws, 8 ed., 440. Contra, Wooley v. Lyon, 117 Ill. 244, 
6 N. E. 885. It is submitted that the Illinois rule is the more reasonable. The 
holder must act where the instrument is payable. To require that he find out 
the place of, and the law governing, each indorsement is a considerable burden. 
The indorser, on the other hand, always knows the place of payment and is 
free to protect himself accordingly. 


CONSIDERATION — VALIDITY OF CONSIDERATION — CONSIDERATION MovINnG 
TO PRoMISOR FROM THIRD PERSON. — The directors of an insolvent corporation 
mutually agreed to forego their claims for directors’ fees. The liquidator was 
a party to the agreement, although he gave no consideration in behalf of the 
corporation. Held, that the corporation can hold a director on the agreement. 
West Yorkshire Darracq Agency, Limited v. Coleridge, [1911] 2 K. B. 326. 

There are conflicting dicta in early English cases as to whether a person can 
sue on a promise made to him, the consideration for which has moved from a 
third party. See Pigott v. Thompson, 3 B. & P. 147, 149; Lilly v. Hays, 5 A. 
& E. 548, 550. In cases of contracts for the benefit of one not a party to the 
contract, the fact that the beneficiary is a stranger to the consideration has in 
some decisions been the ground for denying him recovery. Crow v. Rogers, 
1 Str. 592; Tweddle v. Atkinson, 1 B. & S. 393. But it would seem that the true 
ground is that no promise is given to the beneficiary. See Price v. Easton, 
4 B. & Ad. 433, 435. It is submitted that the basis of the common-law rule 
requiring consideration is that a promise, if paid for, should be binding, 
whether it is paid for by a stranger or by the promisee. In the United States 
this result has been reached where the consideration is an act performed by a 
third party. Palmer Savings Bank v. Ins. Co. of North America, 166 Mass. 
189, 44 N. E. 211; Hamilton v. Hamilton, 127 N. Y. App. Div. 871, 112 N. Y. 
Supp. ro. It has been held, also, in accord with the principal case, that the 
promisee can recover when the consideration is a promise by a third party. 
Rector, etc. of St. Mark’s Church v. Teed, 120 N. Y. 583, 24 N. E. 1014. This 
result secures the intention of the parties, and, it is submitted, is correct. 


CONSTITUTIONAL Law — ConstRUCTION, OPERATION, AND ENFORCEMENT OF 
CONSTITUTIONS — CONSTITUTIONALITY OF AN APPELLATE COURT WITH FINAL 
Jurispiction. — A state constitution provided that the judicial power should 
be vested in a Supreme Court, circuit courts, and such other courts as the Gen- 
eral Assembly might establish. A statute gave to an Appellate Court final 
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jurisdiction of all but twenty-one classes of cases, including all actions for 
money damages. When two of the judges of that court considered erroneous 
a ruling precedent of the Supreme Court, the case was to be transferred to 
the latter. Held, that the statute is unconstitutional. Ex parte France, 95 
N. E. 515 (Ind.). 

It is well settled that only express provisions give to litigants a constitutional 
right to appeal. People v. Richmond, 16 Colo. 274, 26 Pac. 929; Savlor v. Duel, 
236 Ill. 429, 86 N. E. 119. The legislature may usually vary, within wide limits, 
the jurisdiction even of constitutional courts. Lake Erie & Western Ry. Co. 
v. Watkins, 157 Ind. 600, 62 N. E. 443. The decision in the principal case 
must rest on the ground that the new powers of the Appellate Court deprive 
the Supreme Court of its supremacy. Cf. Hildreth v. McIntire, 1 J. J. Marsh. 
(Ky.) 206; Court of Appeals, g Colo. 623, 21 Pac. 471. It is not necessary to 
accept the argument of the Virginia court, that supremacy is entirely inde- 
pendent of jurisdiction. See Sharpe v. Robertson, 5 Grat. (Va.) 518, 604-608, 
624-630. Lack of jurisdiction may make the authority of the court’s opinions, 
its indestructibility and freedom from review, mere empty forms. Yet a con- 
stitutional court’s greater authority, expressly recognized by the legislature as 
in this act, has more than a nominal value. The matter of jurisdiction is one 
of degree, but here, also, the field conferred upon the Appellate Court was 
apparently not as important as that of the older tribunal. It may fairly be 
said that the Supreme Court was still supreme, its jurisdiction legitimately 
limited in the interest of effective justice. 


CONSTITUTIONAL Law — DvuE Process or Law — STATUTE AUTHORIZING 
SUBP@NA TO COMPEL PERSON IN ONE STATE TO TESTIFY IN ANOTHER. — A 
state statute authorized the granting of a swbpana to compel a person residing 
or being in the state to appear as witness in a prosecution for felony pending 
in any border state which had a similar statute, upon presentation to the judge 
issuing the subpena of proof of the necessity of such witness, opportunity being 
given to the witness to appear before the judge to be heard in opposition 
thereto, and suitable provision being made for his expenses. Held, that the 
statute is constitutional. Commonwealth of Massachusetts v. Klaus, 130 N. Y. 
Supp. 713 (App. Div.). 

The court overrules a former decision in the Supreme Court, Special Term, 
which declared this statute unconstitutional as depriving a person of liberty 
without due process of law. Matter of Commonwealth of Pennsylvania, 45 N. Y. 
Misc, 46, 90 N. Y. Supp. 808. See 18 Harv. L. Rev. 466. There would seem to 
be ample provision for due process of law. The witness is allowed to be heard 
before the judge issuing the swbpena and ample indemnity is provided. The 
duty of a citizen to appear as a witness in judicial proceedings and the correla- 
tive right to compel him to appear have always been recognized. In re Ap- 
plication of Clark, 65 Conn. 17, 31 Atl. 522. The constitutionality of statutes 
recognizing the duty of a citizen to give testimony for use in other states and 
enforcing it to the extent of compelling him to make a deposition for the pur- 
pose is unquestioned. Jn the Matter of United States Pipe Line Co., 16 N. Y. 
App. Div. 188, 44 N. Y. Supp. 713. The statute in the principal case is but 
an extension of the recognition of this duty, and whether enacted primarily 
to facilitate indirectly the administration of justice in the state itself, or for the 
facilitation of the administration of justice in general, as it does not violate 
any express constitutional provision, it must be held valid. 


CONSTITUTIONAL LAw —Personat Ricuts: Crvit, PottricaAL AND RELI- 
cious — ELections: DISCRIMINATION IN Form oF BALLot. — Chapter 649 of 
the New York Laws of 1911 provided that “if any person shall have been nom- 
inated by more than one political party. . . for the same office, his name 
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shall be printed but once upon the ballot”; and in the party column where 
his name is not printed shall be printed ‘‘ see —— column”; and to vote a 
“straight ticket” on such a party column, a mark shall be placed not only 
at the head of the column, but also opposite the place where such candidate’s 
name is actually printed. Held, that the lawis unconstitutional. Im the Matter 
of Hopper, 46 N. Y. L. J. 221 (N. Y. Ct. App., Oct., 1911). See Notes, p. 176. 


CorPoraTIons — DissOLUTION — DEVOLUTION OF REAL PROPERTY. —A 
social corporation not organized for profit purchased land and occupied it for 
seven years, when its activity ceased. The surviving trustee occupied it until 
the expiration of the corporation’s charter. Then the heirs of the grantor, 
having acquired the rights of the other trustees in addition to their own, entered. 
The surviving trustee brought suit for partition. The members of the cor- 
poration at the time of its dissolution and their heirs intervened. Held, that 
the land should go to the members and heirs of members of the corporation 
at the time of its dissolution. McAlhany v. Murray, 71 S. E. 1025 (S. C.). 

The rule set forth in Coke on Littleton, 13 5, that upon the dissolution of a 
corporation its realty reverts to the grantor is inapplicable to business or 
municipal corporations, or to social corporations in which the members have 
@ pecuniary interest. Bacon v. Robertson, 18 How. (U. S.) 480; Brookline Park 
Commissioners v. Armstrong, 45 N. Y. 234; Wilson v. Leary, 120 N. C. go, 26 
S. E. 630. But innumerable dicta assert that it applies to charitable corpora- 
tions. See St. Philip’s Church v. Zion Presbyterian Church, 23 S. C. 297; 
Mormon Church v. United States, 136 U. S. 1, 47. Many text writers take 
Coke’s view. See 1 Br. Comm. 484; 2 Kent Comm. 282, 307. And one 
decision sustains it. Mott v. Danville Seminary, 129 Ill. 403; 136 id. 280. 
But on the other hand, in the authorities which Coke cites as supporting his 
rule, only one dictum is to be found which warrants his general statement. See 
Gray, RULE AGAINST PERPETUITIES, §§ 44-51 a. And the only English de- 
cision holds that the land escheats. Johnson v. Norway, Winch 37. This 
theory avoids the presentation to the grantor’s heirs of undeserved wealth. 
It avoids also the objection under the statute of Quia Emptores to determi- 
nable fees. In South Carolina tenure exists, and the statute of Quia Emptores 
is not in force. See Gray, RULE AGAINST PERPETUITIES, §§ 23, 27. Never- 
theless land escheats to the state. 5 Stat. or S. C., 1839, no. 1381, § 2; 
City Council v. Lange, 1 Mill (S. C.) 454. Hence this theory could apply. 
Nor is the principal case inconsistent with it, as the state is not a party to the 
suit. 


CORPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — NATURE OF LiABinity ImposeD By STATUTE. — A statute 
imposed a double liability on stockholders of business corporations. A holder 
of debenture bonds sued a stockholder under this statute sixteen years after 
the corporation became insolvent. Held, that the cause of action is based on 
an implied contract, and is barred by the Statute of Limitations. Litile v. 
Kohn, 185 Fed. 295 (Circ. Ct., E. D. Pa.). 

A debt created by statute is considered a specialty debt, and the Statute of 
Limitations in question applied only to contracts without specialty. 2 Pur- 
pon’s Dic. (Pa.), 13 ed., 2282. But the liability in the principal case may be 
regarded as contractual or statutory. By consenting to become a stockholder 
a promise to assume the statutory liability may be implied. The courts recog- 
nize the dual nature of the liability. The constitutional provision against 
impairing the obligation of contracts applies. Hawthorne v. Calef, 2 Wall. 
(U. S.) ro. But on the other hand, in a recent case a married woman without 
capacity to contract was held as on a statutory liability. Smathers v. Western 
Carolina Bank, 71 S. E. 345 (N. C.). These cases were rightly decided, but on 
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a given point the liability should be consistently regarded as either contractual 
or statutory. On the point involved in the present case the decisions of the 
United States Supreme Court are in some confusion. Carrol v. Green, 92 U.S. 
509; Plait v. Wilmot, 193 U.S. 602, 24 Sup. Ct. 542. The courts in general 
are divided. Hancock National Bank v. Farnum, 20 R. I. 466; Cork & 
Bandon Ry. Co. v. Goode, 13 C. B. 826; Hawkins v. Furnace Co., 40 Oh. St. 507. 
The result reached in the principal case seems satisfactory and in accord with 
the principle that the extraordinary liability should not be imposed beyond the 
clear provisions of the statute. See Gray v. Coffin, 9 Cush. (Mass.) 192. It 
is supported by the weight of authority. It seems to be settled, however, 
that the double liability imposed by the National Banking Act is statutory. 
McClaine v. Rankin, 197 U.S. 154,25 Sup. Ct. 410. See 18 Harv. L. REv. 620. 


CovENANTS OF TITLE — COVENANT AGAINST ENCUMBRANCES AND COVENANT 
OF WARRANTY — WHETHER BROKEN By TRESPASS. — A. sold growing timber 
to B. He then sold the land, on which the timber was growing, to C., and gave 
a full warranty deed. C. recorded his deed and thus deprived B. of any right 
in the trees. Nevertheless B. entered and cut them. C. sued A. for breach of 
warranty. Held, that C. can recover. Thomas v. West, 116 Pac. 1074 (Wash.). 

The court placed its decision on the ground that the covenant against en- 
cumbrances was broken as soon as made, and that the covenant for quiet enjoy- 
ment was broken by a trespass, induced by the grantor. Clearly there is no 
merit in the first reason, for there was no encumbrance, 7. ¢., no “charge upon 
the land which would compel the grantee to pay money to relieve it.” See 
Redmon v. Phenix Fire Ins. Co., 51 Wis. 292, 300, 8 N. W. 226, 229. Cf. 
Marple v. Scott, 41 Ill. 50, 61; Wilkins v. Irvine, 33 Oh. St. 138. The second 
point turns on the question whether the grantor can be said to have induced 
the first grantee to commit the trespass. For it is settled that a trespass by a 
third person is not a breach of the covenant for quiet enjoyment. Hayes v. 
Bickerstaff, Vaugh. 118. And, on the other hand, a trespass by the grantor 
or his agents is such a breach. Seaman & Browning’s Case, 1 Leon. 157. Neither 
on principles of agency nor on the weight of authority should the grantor be 
held responsible for such acts of trespass as in the principal case. Lamb v. 
Willis, 125 N. Y. App. Div. 183, 109 N. Y. Supp. 75. To hold otherwise is to 
confuse a causa sine qua non with a legal cause. 


CriminaL Law — TriaL — WaIvER oF Usuat Procepure. — After all 
the evidence was in, one of the jurors was changed, and all the jurors were then 
sworn. The only evidence presented to these jurors was the reading of the 
testimony which had been taken before the original jurors. The accused con- 
sented to these proceedings. Held, that the conviction is illegal. People v. 
Toledo, 72 N. Y. Misc. 635, 130 N. Y. Supp. 440. See NOTEs, p. 179. 


Deceit — GENERAL REQUISITES AND DEFENSES—Loss oF DISPUTED 
Cram AS Damace. — The plaintiff was induced by the misrepresentations 
of the defendant’s agent to compromise for a small sum her claim against the 
defendant. The charge of the trial court required the plaintiff to prove only 
facts sufficient to warrant a reasonable belief in herself and the defendant 
that the claim was just. Held, that the charge should have required the plain- 
tiff to prove that her claim was valid. Uriz v. New York Central & H. R. R. 
Co., 95 N. E. 711 (N. Y.). 

The damages in deceit should at least equal the loss incurred by the plaintiff. 
Krumm v. Beach, 96 N. Y. 398; Smith v. Bolles, 132 U. S. 125, 10 Sup. Ct. 309. 
The loss of a disputed claim has been recognized by the New York court as 
legal damage. Gould v. Cayuga County National Bank, 99 N. Y. 333, 2 N. E. 
16. In estimating its value it would seem impracticable and contrary to 
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economic principle to take into account the actual outcome of the trial, of 
which all the parties were necessarily ignorant at the time of the representation. 
Thus in contracts the loss of an invalid claim has been held to be detriment. 
Callisher v. Bischoff{sheim, L. R. 5 Q. B. 449. As there is, then, a certain loss, 
independent of the validity of the claim, the better rule today leaves to the 
jury the question as to its amount. Wakeman v. Wheeler, etc. Co., 101 N. Y. 
205, 4 N. E. 264. The evidence required by the lower court would seem 
sufficient to make this problem an easy one. Furthermore, if the upper court’s 
decision is accepted, such a misrepresentation as this could in no case involve 
loss to the guilty party, while it would gain for him.at least a delay in the 
prosecution of the suit against him. 


EASEMENTS — Mopes oF AcgQuisirion— Parot LiceENSE ACTED ON. — 
The defendant orally agreed that a way should be opened across his land to 
give access to the public highway, which the plaintiff should have the right 
to use in common with the defendant and others as long as the defendant 
should live or own the land, if the plaintiff would build and keep in repair a 
necessary bridge. This the plaintiff did, and with the defendant used the 
road until the latter obstructed it with a fence. Held, that the defendant 
should be enjoined from obstructing the way. Arbaugh v. Alexander, 132 
N. W. 179 (Ia.). 

Under a parol license from the owner, the plaintiff telephone company 
erected a pole and wires on property, which, after two years, was acquired by 
the defendant railway company for its right of way. The plaintiff sues for 
damages for the cost of removing the wires from the pole and conducting 
them underground across the right of way at the request of the defendant. 
Held, that, since the license executed by the expenditure of money and labor 
has become irrevocable and, as an easement, is a burden on the estate in the 
hands of the defendant, the plaintiff should recover. Indianapolis & C. Trac- 
tion Co. v. Arlington Tel. Co., 95 N. E. 280 (Ind.). 

These cases illustrate the confusion in the law over parol licenses and parol 
agreements to grant an easement. Mine La Motte, etc. Co. v. White, 106 Mo. 
App. 222, 80 S. W. 356. Considerable authority apparently holds that an 
executed parol license is irrevocable. ‘Clark v. Glidden, 60 Vt. 702, 15 Atl. 358; 
Brantley v. Perry, 120 Ga. 760, 48 S. E. 332. But the weight of authority is 
believed to be contra. Hodgkins v. Farrington, 150 Mass. 19, 22 N. E. 73; 
Crosdale v. Lanigan, 129 N. Y. 604, 29 N. E. 824. Many of the cases might 
have been put on the ground of enforcement in equity of parol agreements 
within the statute of frauds. Pope v. Henry, 24 Vt. 560; Munsch v. Stelter, 109 
Minn. 403, 124 N. W. 14. Thus numerous cases deny relief because the agree- 
ment was too indefinite or the part performance insufficient. Cronkhite v. 
Cronkhite, 94 N. Y. 323; Thoemke v. Fiedler, 91 Wis. 386. Under these tests 
the Iowa case is well supported. Flickinger v. Shaw, 87 Cal. 126, 25 Pac. 268; 
Van Horn v. Clark, 56 N. J. Eq. 476, 40 Atl. 203. The Indiana case is dis- 
tinguishable by the absence of a contract. See 13 Harv. L. Rev. 54. It has 
been declared in cases involving parol gifts of land that without any contract 
jurisdiction exists to restrain unconscionable revocation resulting in irrepa- 
rable injury.. Freeman v. Freeman, 43 N. Y. 34; Seavey v. Drake, 62 N. H. 
393. The application of this to parol licenses is usually met by the difficulty 
of finding in a mere permission any assurance of permanent enjoyment. Sf. 
Louis National Stock Yards v. Wiggins Ferry Co., 112 Ill. 384; Minneapolis Mill 
Co. v. Minneapolis & St. L. Ry. Co., 51 Minn. 304, 53 N. W. 639. It has been 
said that it must be implied from the nature of any license which requires a 
large and inherently permanent expenditure for its enjoyment. Cook v. Pridgen, 
45 Ga. 331; Decorah Woolen Mill Co. v. Greer, 49 Ia. 490. But the facts of the 
Indiana case do not bring it within this doctrine. 
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INJUNCTIONS — Acts RESTRAINED — OVERSTATEMENT OF MORTGAGE DEBT 
tN Notice oF SALE AS GROUND FOR InyuNncTION. —A substantial over- 
statement of the mortgage debt was made by a mortgagee in a notice of 
sale given in a foreclosure by advertisement. Held, that a temporary in- 
junction restraining the sale until the amount of the debt is ascertained 
may issue in the discretion of the court. Ekeberg v. Mackay, 131 N. W. 787 
(Minn.). 

In this case there is no purely equitable right of redemption to give equity 
an exclusive jurisdiction. Cf. Alston v. Morris & Co., 113 Ala. 506, 20 So. 950. 
However, unless the sale were restrained, the mortgagee would be able to bid 
the amount of the indebtedness claimed, without having to pay to the sheriff 
for the mortgagor the excess over the actual debt. Rev. LAws‘or MINN., 
1905, § 4466. To redeem under the statute, the mortgagor would have to 
tender the amount for which the land sold. Dickerson v. Hayes, 26 Minn. 100, 
1 N. W. 834. It is true that the mortgagor could afterwards recover the ex- 
cess atlaw. Spottswood v. Herrick, 22 Minn. 548. And this seems an adequate 
remedy for the money loss. But meanwhile the statutory right to redeem at the 
lower price, for which, if the notice had been correct, the land would probably 
have sold, is lost to him. Money damages for the loss of an interest in land 
being inadequate, equity protects that right in specie. The opportunity thus 
afforded mortgagors to delay a sale is a danger which may be guarded against 
by a proper exercise of the court’s discretion. 


INNKEEPERS—DvTIES TO TRAVELLERS AND GUESTS—WHO ARE GUESTS. 
— The plaintiff, a traveller, went to the defendant’s inn and arranged to leave 
his horse there over night. He bought a drink of whisky and a cigar and de- 
parted. The horse was stolen that night without any fault of the defendant. 
Held, that the innkeeper is not liable. Ticehurst v. Beinbrink, 129 N. Y. Supp. 
838 (Sup. Ct., App. T.). 

In England and most American jurisdictions, including New York, an inn- 
keeper is an insurer of his guest’s property. Morgan v. Ravey, 6 H. & N. 265; 
Hulett v. Swift, 42 Barb. (N. Y.) 230, aff. 33 N. Y. 571. See BEALE, INNKEEPERS 
AND Horets, §§ 183-185. There is a conflict of authority as to whether a 
traveller, merely by leaving his horse at the inn, becomes a guest. The prin- 
cipal case, which seems to represent the sounder view, holds he is not a guest. 
Healey v. Gray, 68 Me. 489. The cases contra argue that the compensation 
due the innkeeper for feeding the horse is sufficient to make the owner a guest. 
See Yorke v. Grenaugh, 2 Ld. Raym. 866, 868; Mason v. Thompson, 9 Pick. 
(Mass.) 280, 285. They admit that the rule would be otherwise if the property 
were inanimate and no compensation were to be paid. See Russell v. Fagan, 
7 Houst. (Del.) 389, 394, 8 Atl. 258, 260; Yorke v. Grenaugh, supra, 868. Com- 
pensation, therefore, seems to be the basis of these decisions. That should 
make the innkeeper liable as a bailee for hire, but it hardly seems that the 
contract of bailment should make the bailor a guest when he himself neither 
boards nor lodges at the inn and does not intend todo so. Ingallsbee v. Wood, 
33 N. Y: 577. The fact that the plaintiff bought drink, if it established 
the relation of innkeeper and guest, should not affect the result of the case, 
for the relation had ceased at the time of the loss. Hoffman v. Roessle, 39 
N. Y. Misc. 787, 81 N. Y. Supp. 291. See Clark v. Ball, 34 Colo. 223, 82 Pac. 
529. 


INSURANCE — WAIVER OF CONDITIONS — CONDITION FOR ParTIAL For- 
FEITURE. — A sick benefit policy provided that the insured’s failure to notify 
the insurer of the illness within a certain time should limit the latter’s liability 
to one-fifth of the amount it would otherwise have to pay. After breach of this 


condition the insurer denied any liability. Held, that the insurer may set . 
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tip the breach of condition as to notice. Dewey v. National Casualty Co., 72 
N. Y. Misc. 23, 129 N. Y. Supp. 136 (Sup. Ct.). 

One reason for the doctrine of waiver in insurance law is that forfeiture 
would otherwise be occasioned to the insured. See Graham v. Security Mutual 
Life Ins. Co., 72 N. J. L. 298, 303, 62 Atl. 681, 683. A limitation of the amount 
of indemnity, as in the principal case, is not an attempt to proportion the 
insurer’s liability to the loss incurred by the insured, but is clearly a provision 
for a partial forfeiture. If the case is analogous to cases of total forfeiture for 
breach of condition, it is opposed to the current of authority. Brink v. Guar- 
aniy Mutual Accident Association, 28 N. Y.St. Rep.g21,7N. Y. Supp. 847; Metro- 
politan Accident Association v. Froiland, 161 Ill. 30, 43 N. E. 766. Nor is it in 
accord with’ cases of partial forfeiture for breach of analogous conditions. 
Thompson v. St. Louis Mutual Life Ins. Co., 52 Mo. 469. 


INSURANCE — WAIVER OF CONDITIONS — CONDITION PosTPONING LIABIL- 
1ry. — A policy of fire insurance postponed the insurer’s liability to pay to the 
end of a certain period of time. Within that period, the insured brought suit. 
Before this action, but after the fire, the insurer had denied liability on the 
ground that the insured possessed no insurable interest in the premises. Held, 
that the action is premature. Irwin v. Ins. Co. of North America, 116 Pac. 
294 (Cal., Ct. App.). 

This case is opposed to two legal theories. The first is the insurance doc- 
trine of waiver and estoppel. In applying that doctrine, a distinction might 
have been taken between absolute defenses and conditions which merely 
postpone liability; for only the former produce the forfeitures abhorred by 
insurance law. However, no such distinction has been made. State Ins. 
Co. v. Maackens, 38 N. J. L. 564; Edwards v. Fireman’s Ins. Co., 43 N. Y. Misc. 
354, 87 N. Y. Supp..507. The principal case also infringes the somewhat 
doubtful doctrine of anticipatory breach of contracts. Hochster v. Dela Tour, 
2 E. & B. 678. Contra, Daniels v. Newton, 114 Mass. 530. 


INSURANCE — WAIVER OF CONDITIONS — INSURER’S CoURSE OF DEALING 
Prior TO IssuANCE oF Poticy. — A complaint on an annual credit insurance 
policy stated that the plaintiff, the insured, had broken the condition for 
proof of loss, but that for a number of years the defendant had written similar 
policies for the plaintiff and had never made full compliance with the condi- 
tion necessary. Held, that the complaint is demurrable. Shedd v. American 
Credit-Indemnity Co., 95 N. E. 316 (Ind., App. Ct.). 

In at least three types of cases have waiver and estoppel been predicated 
upon an insurer’s course of conduct relative to a condition, or another con- 
dition similar to the condition, subsequently broken by the insured. The 
dealings may have been between the insurer and insured under the very policy 
involved. Hartford Life Ins. Co. v. Unsell, 144 U. S. 439, 12 Sup. Ct. 671. 
The insurer’s acts may have referred to conditions in concurrent policies issued 
to the same insured person. Home Protection of North Alabama v. Avery, 85 
Ala. 348, 5 So. 143. Or the insurer may have been dealing with other policy 
holders. Estes v. Ins. Co., 67 N. H. 462, 33 Atl. 515. Contra, Haupt v. Phenix 
Life Ins. Co., 110 Ga. 146, 35 S. E. 342. A possible fourth type involves the 
breach of a condition in a policy issued subsequently to the insurer’s conduct. 
See Ins. Co. v. Plato, 23 Ohio Circ. Ct. Rep. 35. It differs from the other types 
in that the condition in the new policy may notify the insured thaf the insurer 
will enforce the condition. Such notice is effective. Brown v. Pennsylvania 
Casualty Co., 207 Pa. St. 609, 56 Atl. 1125. But the insurer may have dis- 
regarded the condition in so many prior policies that its insertion in a subse- 
quent policy is ineffective as notice. It might be held that such ‘conduct is 
not alleged in the principal case. However, it professes to decide that theie 
cannot be waiver and estoppel of the fourth type. 
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INTERSTATE COMMERCE — CONTROL BY STATES — CONSTITUTIONALITY OF 
INTRASTATE RAILROAD Rates. — The railroad of the plaintiff company was 
located wholly within the state of Virginia, but was operated almost entirely. 
for interstate business. An order of the state corporation commission fixed a 
maximum passenger rate of two and one-half cents a mile for all railroads within 
the state. At this rate, the plaintiff’s intrastate traffic would not make a fair 
return on the capital invested, but the earnings from interstate business were 
sufficient to afford a fair return on the total capital. The plaintiff had been 
voluntarily doing its passenger business in Virginia, both intrastate and inter- 
state, at an average of 2.35 cents per mile. The plaintiff appealed from the 
order of the commission. Held, that the unreasonableness of the rate fixed by 
the commission is not established. Washington Southern Ry. Co. v. Common- 
wealth, 71 S. E. 539 (Va.). 

A state has no power to establish railroad rates applying to interstate trans- 
portation. Wabash, St. Louis & Pacific Ry. Co. v. Illinois, 118 U.S. 557. It 
cannot fix intrastate rates which do not provide a fair return to the railroad 
for the use of its property. Chicago, Milwaukee & St. Paul Ry. Co. v. Minne- 
sota, 134 U.S. 418; Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362. From 
a combination of these propositions it follows that justification for a confis- 
catory intrastate rate cannot be found in the large profits of interstate business. 
Smyth v. Ames, 169 U. S. 466. See 12 Harv. L. Rev. 50. The principal case 
declares that this settled law cannot apply where the intrastate business is 
insubstantial and incidental, it being impracticable to determine on what pro- 
portion of the whole capital it should earn a fair return. But it has been held 
that, in determining rates, capital simultaneously used in both classes of busi- 
ness should be apportioned between them in proportion to respective revenue. 
St. Louis & S. F. R. Co. v. Hadley, 168 Fed. 317; Missouri, K. & T. Ry. Co. v. 
Love, 177 Fed. 493. Apparently that method should have been employed in 
this case. The result, however, may be right, on the ground that the company 
did not furnish sufficient data for making the computation. Steenerson v. 
Great Northern Ry. Co., 69 Minn. 353, 72 N. W. 713. The court relies on the 
adoption of similar rates by the railroad, but, except to strengthen the pre- 
sumption of reasonableness, that cannot affect the constitutionality of the 
rates ordered by the commission. 


MortTGAGES — EQuITABLE MorTGAGES — PossEssION OF MorTGAGOR AS 
Notice. — A. gave B. a deed of conveyance of land, absolute in form. They 
agreed at the time that B. should reconvey to A. when A. repaid B. for dis- 
charging certain incumbrances on the land. A. remained in actual possession. 
B. mortgaged the land to C. Held, that A.’s possession is notice to C. of A.’s 
interest in the land. Teal v. Scandinavian-American Bank, 131 N. W. 486 

Minn.). 
It ae settled that a deed of conveyance, absolute on its face, but in- 
tended by the parties as security for a debt, is in equity a mortgage. Oberdorfer 
v. White, 78 S. W. 436 (Ky.). It is also a general rule that possession is con- 
structive notice of the possessor’s interest in the land and puts prospective 
dealers with the title on inquiry. Niles v. Cooper, 98 Minn. 39, 107 N. W. 744. 
The principal case applies this rule to a grantor remaining in possession after 
a full conveyance. But the decided majority of cases and the better reason 
are contra. Exon v. Dancke, 24 Or. 110, 32 Pac. 1045. The effect of possession 
being to put a prospective purchaser on inquiry, it would seem that any inquiry 
suggested in the principal case is sufficiently answered by the possessor’s own 
deed to B. Eylar v. Eylar, 60 Tex. 315. The natural presumption in such a 
case is that the grantor’s possession is merely permissive and perfectly consist- 
ent with title in the grantee. Brigham v. Thompson, 12 Tex. Civ. App. 562. 
Since the principal case does not present any circumstances rebutting that 
presumption, it gives too great effect to the grantor’s continuance in possession, 





RECENT CASES. 195 


MortTGAGES — Prioritres — RiGHT OF JUNIOR MorTGAGEE TO RENTS 
AND Prorits. — The plaintiff, a junior mortgagee, in an action to foreclose, 
had a receiver appointed to collect the rents and profits of the mortgaged 
premises. Later a prior mortgagee had the receivership extended to cover 
his foreclosure action, and asked that the rents and profits previously col- 
lected be applied in repairs and taxes. Held, that they need not be so applied, 
but belong to the plaintiff. Madison Trust Co. v. Axt, 130 N. Y. Supp. 371 
(App. Div.). 

The junior mortgagee takes by this decision merely what the mortgagor 
would have taken if left in possession. See Jones, MortGacEs, § 667. As 
respects his immediate predecessor in line he is himself practically a mort- 
gagor, as his claim rests entirely upon what that predecessor left to the 
mortgagor. See 1 Harv. L. Rev. 55, 62. Accordingly he should be account- 
able to subsequent but not to prior encumbrancers for his collections. Leeds 
v. Gifford, 41 N. J. Eq. 464. Contra, Holabird v. Burr, 17 Conn. 556. Each 
prior mortgagee has the right to dispossess those behind him, but until he does 
so he has no right to the rents and profits. Sanders v. Lord Lisle, Ir. Rep. 
4 Eq. 43. A Virginia case has held that a receiver must act in the interest of 
all parties and pay the various claimants according to their priorities, even 
though appointed on the application of a junior mortgagee alone. Beverley v. 
Brooke, 4 Grat. (Va.) 187. It seems fairer to give the junior encumbrancer 
the reward of his diligence. Ranney v. Peyser, 83 N. Y. 1. A receiver ap- 
pointed at his instance ought, as in the principal case, to collect for his 
benefit alone, until the prior encumbrancer takes possession himself or has 
the receivership extended to cover his suit. Howell v. Ripley, 10 Paige (N. Y.) 
43; Washington Life Ins. Co. v. Fleischauer, 1o Hun (N. Y.) 117. 


Pusiic SERVICE CoMPANIES— REGULATION OF PuBLIC SERVICE Com- 
PANIES — VALUATION OF WATER RIGHTS AND FRANCHISE AS BASIS FOR 
DETERMINING Rates. — A state statute required a board of supervisors to 
fix maximum water rates to be charged by irrigation companies, upon the 
basis of the value of the property used in the appropriation and furnishing of 
water. Held, (a) that a water right is not a property right upon which the 
plaintiff company is entitled to an income; (b) that the company’s franchise 
is to be valued as a basis for returns. San Joaquin & Kings River Canal & 
Irrigation Co. v. County of Stanislaus, Circ. Ct., N. D. Cal. See Nores, 


Pp. 173- 


RECORDING AND ReEcistry LAws — Notice By REcoRD — DELIVERY OF 
MortcaGe TO RECORDING CLERK AS CONSTRUCTIVE Notice.—A chattel 
mortgage was not recorded until a month after it was mailed to the county clerk. 
After the clerk received the mortgage but before he recorded it, the defendant 
purchased the chattel in good faith. Held, that his title cannot be defeated 
by the mortgagee. Bamberg v. Harrison, 71 S. E. 1086 (S. C.). 

By many statutes, delivery of a mortgage for record to the proper official 
constitutes constructive notice. Throckmorton v. Price, 28 Tex. 605; Zeiner 
v. Edgar Zinc Co., 79 Kan. 406, 99 Pac. 614. Generally, even without an affir- 
mative provision, the purchaser is charged with notice after such delivery. 
Appleton Mill Co. v. Warder, 42 Minn. 117, 43 N. W. 791. See Parker v. 
Palmer, 13 R. I. 359, 363. This view — that the mortgagee, having done all 
reasonably to be required of him, should not suffer from the clerk’s remissness 
—is aided by decisions that recording protects the mortgagee although the 
record is destroyed. Shannon v. Hall, 72 Ill. 354; Marlet v. Hinman, 77 Wis. 
136, 45 N. W. 953. Opposing decisions reason that the mortgagee occupies a 
better position for verifying the record than the purchaser. State ex rel. Slocomb 
v. Rogillio, 30 La. Ann. 833. Cf. Terrell v. Andrew County, 44 Mo. 309. Andif 
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recording is constructive’ notice because examination of the records would 
give actual notice, the purchaser should be able to rely upon them safely. 
Lessee of Jennings v. Wood, 20 Oh. 261. Many statutes, however, like the one 
in the principal case, make mortgages recorded within a specified time valid 
against purchasers although the purchase is within that time. Cope orS. C., 
1902, § 2456. Such statutes seem to prescribe the diligence necessary on the 
part of the mortgagee and to be complied with sufficiently by deposit of the 
mortgage for record. The principal case, however, follows the settled rule in 
its jurisdiction. Burriss v. Owen, 76 S. C. 481, 57 S. E. 542. 


RicHT OF PrIvACy — INFRINGEMENT OF THE RIGHT — PUBLICATION OF 
Portrait IN NEwspAPER. — The defendant newspaper published a picture of 
the plaintiff without her consent in connection with an article concerning 
charges of crime against her father. Held, that the plaintiff cannot recover. 
Hillman v. Star Pub. Co., 117 Pac. 594 (Wash.). 

The case swings the numerical weight of American authority against recog- 
nition of the right of privacy in absence of statute. For a recent case contra, 
see 24 Harv. L. Rev. 680; for a discussion of the principles involved, see 
4 Harv. L. REv. 193. 


STATUTE OF FRAUDS — PART PERFORMANCE — ACCEPTANCE OF RENT AS 
RATIFICATION OF LEASE. — The petitioner’s agent, without the written author- 
ity required by statute, made a written lease of the petitioner’s premises to 
the defendant for five years. The defendant took possession under the leasz 
and the petitioner for two years accepted the rents when due. Held, that the 
petitioner cannot oust the defendant on thirty days’ notice. Matter of Di 
Marti, 72 N. Y. Misc. 148 (Sup. Ct.). 

Apart from any element of equitable estoppel, the ratification by a principal 
of a contract for lease of lands made by his agent must be in writing, when 
the statute provides that such agent must be appointed in writing. Long v. 
Poth, 16 N. Y. Misc. 85, 37 N. Y. Supp. 670. Cf. Johnson v. Fecht, 185 Mo. 
335, 83 S. W. 1077. But cf. Hammond v. Hannin, 21 Mich. 374. However, 
part performance under a lease invalid under the statute may be sufficient 
ground for preventing the lessor from setting up the statute. Gibbs v. Horton 
Ice Cream Co., 61 N. Y. App. Div. 621, 71 N. Y. Supp. 193. Taking possession 
and paying rent has been held sufficient. Trammell v. Craddock, 100 Ala. 266, 
13 So. 911; Walsh v. Rundlette, 9 D. C. 114. But in the principal case it is 
not shown that the tenant has not received full value by use and occupation 
for the rent paid. Thus it would seem that part performance must here rest 
upon possession alone. Contra, Eaton v. Whitaker, 18 Conn. 222. But, it is 
submitted, mere possession should not be sufficient ground for disregarding 
the statute unless dispossessing the lessee would impose irreparable hard- 
ship upon him. Henley v. Cottrell Real Estate, etc. Co., 101 Va. 70, 43 S. E. 191. 
See Miller v. Ball, 64 N. Y. 286, 292. But cf. Cooper v. Newton, 68 Ark. 150, 
157, 56 S. W. 867, 870. As it is not shown that such hardship would accrue in 
the principal case, the lease should not be taken out of the statute. See 22 
Harv. L. REv. 384; 20 Harv. L. Rev. 335. However, if the rent was payable 
at a yearly rate, the decision would be correct, as a tenancy from year to year 
would have been established. Coudert v. Cohn, 118 N. Y. 300, 23 N. E. 298. 
Cf. Julian v. Berardini, 49 N. Y. Misc. 119, 96 N. Y. Supp. 1064. 


TAXATION — PRopERTY SuBJECT TO TAXATION — DOWER NOT SUBJECT TO 
INHERITANCE Tax. — A suit was brought to collect an inheritance tax upon 
the defendant’s dower under a statute taxing all property passing ‘‘under the 
intestate laws.” Held, that dower is not subject to the tax. Crenshaw v. 
Moore, 137 S. W. 924 (Tenn.). See Notes, p. 181. 
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TAXATION — REMEDIES FOR WRONGFUL TAXATION — INTERPLEADER. — 
The executors of a will were taxed on the estate in Boston, as executors, and _ 
in three other municipalities, as trustees. They filed a bill in equity, making 
the four municipalities defendants and seeking to compel them to interplead 
and determine the validity of the several assessments. Held, that the bill 
does not lie. Welch v. City of Boston, 94 N. E. 271 (Mass.). See Notes, p. 174. 


Torts — ERECTION OF SPITE FENCE TO INTIMIDATE LiTIGANT. — The de- 
fendant, who had been temporarily enjoined at the suit of a neighbor from 
keeping dogs on his land, threatened to erect a twenty-foot fence on the plain- 
tiff’s line unless she desisted from prosecuting the suit. The plaintiff persisted 
and the fence was erected. Having failed to remove the dogs, the defendant 
was fined for contempt. Held, that an amended petition for the removal of 
the fence should be granted. Wilson v. Irwin, 138 S. W. 373 (Ky.). 

The order requiring the rernoval of the fence is obviously not a means of 
bringing pressure to bear on the defendant to perform the first decree. More- 
over, it can scarcely be contended that it constitutes punishment for the crim- 
inal contempt of court involved in the attempted intimidation of the plaintiff, 
since such punishment has been limited to fine and imprisonment. See Oswaxp, 
Contempt oF Court, ch. XIII. The only ground, therefore, on which the de- 
cision can be supported is that the malicious erection of the fence was a viola- 
tion of a right of the plaintiff for which the redress to be obtained in a suit at 
law was inadequate. In many jurisdictions such a right is recognized. Bayer 
v. Barrington, 151 N. C. 433, 66 S. E. 439. Contra, Russel v. State, 32 Ind. 
App. 243, 69 N. E. 482. Cf. Burke v. Smith, 69 Mich. 380, 37 N. W. 838. 
The absence of any doubt in the present case that injury to the plaintiff was 
the sole motive inducing the erection of the fence negatives one of the strongest 
grounds on which relief has been denied to the plaintiff in the cases deny- 
ing the right. Indeed, in a previous case involving similar facts this very 
court held that no action lay. Saddler v. Alexander, 21 Ky. L. Rep. 1835, 
56S. W. 518. 


VESTED, CONTINGENT, AND Future INTERESTS — LIABILITY OF FUTURE 
INTERESTS IN PERSONALTY FOR OWNER’S Depts. — Personal property was 
bequeathed to trustees for the use of the testator’s wife during her natural 
life, and after her death to be divided between the testator’s son and daughter, 
if they should survive his wife and attain the age of twenty-five years. A 
creditors’ suit was instituted in the lifetime of the widow and before the 
children had reached twenty-five, to compel the sale of the son’s interest to 
satisfy a judgment against him. Held, that the plaintiff is entitled to this 
relief. National Park Bank v. Billings, 144 N. Y. App. Div. 536, 129 N. Y. 
Supp. 846. See NOTES, p. 171. 


’ Witnesses — FEEs — Waat 1s ATTENDANCE upon Court. — The plain- 
tiff was summoned to testify before a police court, and, being unable, since 
he was a stranger in the town, to furnish security for his appearance at the 
next term of court, was detained in jail. Held, that he can recover fees for the 
period of detention. Kirke v. Strafford County, 80 Atl. 1046 (N. H.). 

Statutes compensating witnesses for their services uniformly fix per diem fees 
for attendance upon court. Pus. STAT. AND Sess. Laws or N. H., 1901, c. 287, 
§ 13; Cope or IA., 1897, § 4661; 1 Pus. Gen. Laws or MD., 1904, Art. 35, § 11. 
The conflict of authority in the case of a witness imprisoned for failure to obtain 
security is therefore only explicable as a difference in construction of the term 
“‘attendance.’’ Some courts construe it strictly to mean attendance upon the 
court when in session, and deny recovery for the period of detention. Mar- 
shall County v. Tidmore, 74 Miss. 317,21 So. 51; State ex rel. Sawyer v. Greene, 
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gt Wis. 500, 65 N. W. 181. This rule, however, has been changed by statute 
in one state. 2 Wis. StTat., 1898, § 4060. Another court denying recovery 
regards the witness as at fault, on the ground that the committing magistrate 
must have found him to be a person who could not be trusted to discharge his 
duty to the state by appearing voluntarily. Markwell v. Warren County, 
53 la. 422, 5 N. W. 570. The courts followed in the principal case regard him 
as more unfortunate than at fault, and hold the confinement to be constructive 
attendance within the statute. Hall v. County Commissioners of Somerset 
County, 82 Md. 618, 34 Atl. 771; Robinson v. Chambers, 94 Mich. 471, 54 
N. W. 176. It would seem fair, apart from the question of statutory construc- 
tion, that the witness, if he can prove himself not at fault in failing to secure 
bail, should recover for the time of imprisonment. 





BOOK REVIEWS. 


THe RECORDS OF THE FEDERAL CONVENTION OF 1787. Edited by Max 
Farrand. In three volumes. New Haven: Yale University Press. 1911. 
pp. xxv, 606; 667; 685. 


Here is presented, in the first two volumes, a convenient and painstaking 
view of the various contemporaneous accounts of the proceedings of the Federal 
Convention. The plan is to present day by day the various accounts. The 
official Journal is always placed first. Next comes Madison. The fragmentary 
records of Yates, King, and others follow. The editor has frequently found it 
difficult to determine what is the proper text of the Journal and of Madison; 
and numerous foot-notes indicate the more important points of textual crit- 
icism. It is explained that there is frequent difficulty in attaching to the 
proper questions the Journal’s tabular records of yea and nay votes; and the 
embarrassment is obvious from a glance at the photograph opposite page 32 
of the first volume. The difficulties as to Madison’s Debates are obvious both 
from the annotations in these volumes and from the typographical devices 
adopted long ago in the third volume of the United States Government’s Docu- 
mentary History of the Constitution. The editor says truly enough that as to 
both the Journal and Madison there is opportunity for error; but an examina- 
tion of these volumes shows that here the chance of error has been reduced 
to a minimum. Both for the care exercised and for the convenient arrange- 
ment of the text the editor will receive the thanks of all persons who realize 
how easy it is to prepare volumes of this sort in a way that exasperates. 

The third volume consists of appendices and indices. The first appendix 
presents more than four hundred extracts throwing light upon the proceedings 
and persons of the Federal Convention; and beyond question these extracts 
— for example those on pages 87 and 232 giving character sketches of the dele- 
gates — contain the matter that will most easily appeal to the general reader. 
The other appendices present, among other things, the Virginia Plan, the Pinck- 
ney Plan, the New Jersey Plan, and the Hamilton Plan. These plans are 
accompanied with comments and annotations. When the editor has done so 
much, it may seem like unreasonable overreaching to intimate a regret that he 
did not indicate his reasons for ignoring Nott’s ‘The Mystery of the Pinckney 
Draught.”’ After the appendices comes the “Index by Clauses of the Con- 
stitution.” This may well be deemed the key to the whole work and the 
editor’s greatest aid to the investigator; for here, clause by clause, are refer- 
ences to all the places where the three volumes throw light upon the several 
topics. The volume ends with a General Index, which, besides aiding in the 
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use of the other index just now described, makes it easy to find allusions to 
persons and especially to trace the work of each delegate. 

From what has been said, it should be clear that these three volumes are 
indispensable to anyone who is searching at first hand for any fact as to the 
transactions of the Federal Convention. The Convention itself did all that 
it could to keep its discussions and votes secret; and now almost a century 
and a quarter later these volumes reverse the process and with great ingenuity 
do all that can be done to make each step of the proceedings public. 





Crime: Its Causes AND REMEDIES, Being Volume 3 of the Modern Criminal 
Science Series. By Cesare Lombroso, Translated by Henry P. Horton. 
‘Boston: Little, Brown and Company. pp. xlvi, 451. 


In this day of general complaint over the administration of the criminal 
law, it is cause for congratulation that such a body of men as comprise the Amer- 
ican Institute of Crimigal Law should have undertaken the task of guiding 
reform, not by haphazard experimentation, but by scientific methods. The 
present translation cannot properly be regarded as an isolated work, but as 
part of a series designed, as the committee of the Institute on translations 
states, to “furnish the American student of criminal science a systematic and 
sufficient acquaintance with the controlling doctrines and methods that now 
hold the stage of thought in Continental Europe.” 

One cannot discuss Lombroso’s writings other than as a whole, and as a 
whole showing the way toward a revulsion from the tenets of the so-called 
classical school of criminologists, which measured punishment by the crime, 
not the criminal. Lombroso’s works are epochal in outlining the idea of indi- 
vidualization of punishment, and the search for causes of crime, with a view to 
prevention and repression. While the distinction may seem trite enough 
to criminologists, its significance is so little appreciated by the American public, 
and so little even by the American bar as a whole, that restatement is still 
permissible. How far the subordination of the individualization concept to the 
necessity of social defense against crime may cause the pendulum of the future 
to swing back in this country will depend much upon the enlightenment and 
wisdom of ‘those who make daily practice of the modern theory on the bench 
and at the bar. 

The present work is described by the author as a supplement to his earlier 
work — “The Criminal Man.” Many of his readers will deem it, rather, an 
amendment, but it is at least just to say that his earlier views have been finally 
adjusted, the earlier work having given disproportionate weight to anthropo- 
logical data supposed to confirm his first theory that crime denotes atavism. 
The present work enlarges upon social and physical. influences, which in the 
trend of modern thought are assuming much the larger importance. 

The first half of the work deals with the ztiology of crime, successive chapters 
being devoted to the influences of climate, geology, race, civilization, density 
of population, subsistence, alcoholism, education, economics, religion, heredity, 
age, sex, and other specific contributing causes. The wealth of data available 
for these studies in Continental Europe is calculated to impress the American 
reader with the relative paucity of such information available in this country. 
It is much to be desired that the systematic beginnings of scientific compila- 
tion of judicial criminal statistics made in the censuses of 1903 and 1910 may 
continue. 

It isin the second half of the work, however, that the American reader will 
find his chief interest. It is in two parts, the first dealing with the prophylaxis 
and therapeusis of crime, the second with synthesis and application. The first 
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part deals largely with preventive measures adapted to reduce sexual crimes, 
frauds, alcoholism, crimes resulting from influences of poverty and wealth, 
and religious, educational, and political conditions; also with the results of 
faulty penal and procedural methods; the second contains a suggestive out- 
line of conditions which should determine the application of penal and quasi- 
penal measures, with relatively brief reports of their practical results. 

Many of these suggestions the average American reader may deem unsuited 
to social, economic, and industrial conditions here, still their value for use in 
the New World is only partially impaired, for in dealing with criminals the 
knowledge of what not to do is an_ important thing, and this knowledge is 
gained quite as much in practical experience, European as well as American, 
as in pure theory. 

Again, the cosmopolitan character of the population of many of our great 
.cities renders valuable any information as to the penological conditions obtain- 
ing in the countries whence the foreign elements have come, and this volume 
abounds in such data. It is gratifying to note in passing the author’s commen- 
dation of the probation system, a distinctly Massachusetts product. 

There is an adequate introductory summary, by Professor Parmelee, of the 
earlier and connected work “The Criminal Man,” and the book-work, as is 
to be expected of these publishers, is excellent. W. B. 





Manual oF Portticat Eruics. By Francis Lieber. Second Edition, Revised 
and Edited by Theodore D. Woolsey. In two volumes. Philadelphia and 
London: J. B. Lippincott Company. 1911. pp. 472; 450. 


These two formidable volumes suggest but do not elucidate the manner of 
Francis Lieber’s life and work. Born in Berlin in 1800, he volunteered for 
the campaign of 1815 under Bliicher, fought at Ligny, and was twice wounded 
during the advance on Paris. To his generous mind, as to that of many another 
German youth, the reaction in Prussia which came with peace was a cruel dis- 
appointment. He promptly joined the liberal student movement and was as 
promptly harried from university to university by the police. Twice he was 
imprisoned. Between terms of confinement he went to Greece and offered his 
services against the Turks. Finally, persecuted out of Germany, he came to 
the new world. Here he laid aside his sword and armed himself instead with 
the pen. While in Boston he edited and in considerable part wrote the Ency- 
clopedia Americana. In Columbia, South Carolina, where he taught in the 
State University for nearly twenty years, he produced the work under review, 
and also his Legal and Political Hermeneutics and a book on Civil Liberty 
and Self-Government. His opinions were not highly appreciated in South 
Carolina, however, and. in 1856 he moved to New York where he joined the 
faculty of Columbia University and remained until his death. Throughout 
the struggle with the South, although his sons fought in both armies, he was 
the trusted adviser of the Union administration. As such he prepared the 
Instructions for the Government of the Armies of the United States in the Field, 
a landmark on the road toward legal mitigation of the hardships of war. 

Thus much has been written of the author’s life because it serves to indicate 
the value and limitations of the work under review. Lieber was too much a 
man of action to write on political theory a treatise of the first rank. But, for 
the same reason, he was incapable of fanatic or fantastic speculation. The 
Political Ethics opens with a long demonstration that man is a rational and 
moral individual. Then the author proceeds to define Natural Law as a body 
of rights which may be deduced from this essential nature of man. Politics 
proper he takes to be the science which ascertains the best means of securing 
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these rights ‘‘both according to the result and conclusion of experience, and the 
demands of existing circumstances.”” The development of the foregoi 
propositions, together with an illuminating treatise on “The State,” calculated 
to explain and elaborate them, constitutes the first part of the book. With 
explanation and elaboration, however, these definitions seem hopelessly gen- 
eral. But it must be admitted that here the author sins in respectable company. 
Not even Locke was specific when he wrote of man’s “ Natural Right” to prop- 
erty, liberty, and life. What this “Right” may be at any particular time and 
place is the ever-recurring problem of community existence. We live in the 
hope that we are approximating its solution more and more closely. But no 
quite satisfactory definitions of “Natural Law” and “Natural Rights” have 
ever yet been penned. Lieber is suggestive and sound as far as he goes. For 
the careful student there is much of value in this theoretical portion of his work. 
The second part of the Manual, devoted to “Political Ethics Proper,” re- 
flects Lieber nearly at his best. “‘By what moral principles ought we to be 
guided in specific political cases?” This question the author undertakes to 
answer in relation to the more important exigencies of political life as he knew 
it. He balks at no difficulties, and, at times, his conclusions somewhat shock 
the worthy editor. Thus Lieber justifies lying to an enemy and even poison- 
ing wells in war time. (He completely abandoned the latter position in his 
Army Instructions.) But these are exceptional and extreme cases. Most of 
the questions which he deals with he illumines by practical comment, varied 
illustration, and sound and convincing judgment. The argument, though not 
always conclusive, never fails to be enlightening. No man can turn these 
pages, even casually, without profit. And yet the Manual of Political Ethics, 
in its present form, is likely to be esteemed rather than read. Much of the 
discussion is too prolonged and some of it is out of date. The work should be 
re-edited. It was written over seventy years ago, and such revision and editing 
as the present edition displays was done in 1873. We are still interested in 
woman suffrage and in the dangers of excessive party zeal, but who cares to 
read forty pages on the right of legislatures to instruct United States senators ? 
Lieber’s general principles should be preserved as he wrote them, together 
with as many of his specific observations as relate to living questions. But 
obsolete details and comment thereon should be eliminated or relegated to 
foot-notes. When this has been done, we shall have more reading of a sane, 
thoughtful, interesting and helpful book and not so much loose talk about its 
being a classic. H. A. Y. 





Srx Roman Laws. Translated with Introduction and Notes by E. G. Hardy, 
M.A., D.Litt., Fellow and Tutor of Jesus College, Oxford. eOxford: The 
Clarendon Press. 1911. pp. vii, 176. 


In this little book we have clear and accurate translations of six important 
monuments of Roman legislation with respect to public law. The laws trans- 
lated are: Lex Acilia Repetundarum, Lex Agraria, Lex Antonia de Termessibus 
Majoribus, Lex Municipii Tarentini, Lex Rubria de Gallia Cisalpina, and Lex 
Julia Municipalis. The text used is the sixth edition of Bruns’ Fontes Juris 
Romani antiqui. This is not the latest edition; but as the author says, no 
changes in the text of these laws appear in the seventh edition. The purpose 
of the’ translation is to permit students of history to use these important 
sources, without the labor of translating the unfamiliar legal phraseology and 
of wrestling with the numerous and difficult problems presented by gaps and 
lacune. These gaps and the conjectural restorations by which they have been 
filled are not indicated, so that the book must be a companion to Bruns rather 
than a substitute therefor. But the introductions and some of the notes 
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have independent value, and the introduction to the Lex Acilia Repetundarum 
is of value to the student of Roman procedure. As we are interested in 
Roman private law rather than Roman public law, lawyers are likely to have 
less use for the book than historians — for whom, indeed, it was prepared. 

R. P. 





Equity, 1Ts PRINCIPLES IN PROCEDURE, CopDES, AND Practice Acts. The 
Prescriptive Constitution. By William T. Hughes. St. Louis: Central 
Law Journal Company. 1911. pp. xxiii, 610. 


This book is written after the manner of the work on “Procedure” and that 
on “Grounds and Rudiments of Law” by the same author, and is intended to 
be supplementary to those works. A little over half of the book contains the 
text, the other portion being devoted to an elaborate text-index like that con- 
tained in the “Grounds and Rudiments of Law.” The author dwells at great 

| length upon the distinction between the mandatory and statutory records, 
: | vigorously maintaining the sanctity of the former under the “Prescriptive 
| Constitution” or “higher law.” As in his former treatises, Mr. Hughes finds 
his principles enunciated in Latin maxims which he asserts to be derived from 
. | the Civil Law, but many of which are, it would seem, of modern origin and 
@ peculiar to the common law. He restates his six “ trilogies” which are already 
familiar to the readers of his earlier works. 
Mr. Hughes is indefatigable in reading the cases, careful and exact in di- 
gesting them, original in his terminology and presentation, and logical in his 
} reasoning. Many students of the law, however, and among them the writer 
of this review, are utterly unable to agree with his premises. They are inclined 
to doubt the existence of the “higher law” and to question the sacredness of 
the mandatory judicial record, and are inclined to regard many of the rules of 
pleading as technical and narrow and resulting from historical accident. A 
great deal of sound law, however, it must be admitted, has been collected be- 
tween the covers of the book and forcefully and clearly presented. A. W.S. 














